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Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Perkins. NO. CV-12-01801-PHX-JAT
Plaintiff, ORDER
V.

Carolyn w. Colvin, Acting Commissioner,
Social Security Administration,

Defendant.

Previously this Court remanded this e€a® the agency téurther develop the

record. Specifically, this Court stated:

At step five of the disability evahtion process, theurden shifted to
the Commissioner to show that Plaintiff could engage in gainful
employment in the national econonfee Reddickl57 F.3d at 721. The
Commissioner can make this showing one of two ways. First, a
vocational expert can be called to exsie a factual scenario and testify
about “what kinds of jobs the claimtastill can perform and whether there
Is a sufficient number of those jobsadlable in the claimant’s region or in
several other regions of the economystpport a finding of not disabled.”
Desrosiers v. Sec'y of Health & Human Ser#46 F.2d 573, 578 (9th Cir.
1988) (internal citation omitted). eBond, the grids can be used to
determine if a particular claimant gapable of performing certain kinds of
work in significant numberi the national economyid.

The grids are an administrativeot the Secretary may rely on

when considering claimants wigubstantially uniform levels
of impairment. They may be used, however, only when the
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to several other claims of error on appeate idat 5-13.

(“EAJA”). Plaintiff argues that this Coufbund that the ALJ madan error of law,

therefore, Plaintiff is entitled to fees. Doc. 25 at 2.

grids accurately and complétedescribe the claimant’s
abilities and limitations. When a claimant’'s non-exertional
limitations are “sufficiently sevef so as to significantly limit

the range of workpermitted by the claimant’'s exertional
limitations, the grids are inappéble. In such instances, the
Secretary must take the testimony of a vocational expert, and
identify specific jobs withirthe claimant’s capabilities.

Burkhart v. Bowen 856 F.2d 1335, 1340 #® Cir. 1988) (internal
guotations and citationsmitted). Non-exertional limitations that are not
covered by the Grids are those thatitimn individual's ability to work
“without directly affecting his or hestrength. . . . Examples of non-
exertional limitations are mental, seng postural, manipulative, or
environmental (e.g. [,] ebility to tolerate dusor fumes) limitations.”
Desrosiers 846 F.2d at 579. However, ‘{ijs not necessary to permit a
claimant to circumvent the guidelinssnply by alleging the existence of a
non-exertional impairment, such as pain, validated by a doctor’s opinion
that such impairment exists. To da frustrates the purpose of the
guidelines.”ld. at 577.

Here, Plaintiff argues that hefers from non-exertional limitations
related to his cognitive impairments. afitiff points tothe opinion of Dr.
Oizumi, a consultative licensed cliail psychologist, who stated that
Plaintiff would likely have trouble dhering to a consistent schedule and
has difficult adapting to changes in leigvironment. (TR 503). Plaintiff
argues that the ALJ also impropedynitted consideratioof Mr. Perkins’
fatigue, memory and concentratitimitations, which are non-exertional
limitations requiring that the ALJ osult a vocational expert. The
Commissioner argues that Plaintiff’'aniitations are consistent with the
basic mental demands of competitivenunerative, unskilled work. While
this may be true, Plaintiff did haven-exertional limitations that were not
considered by the ALJ. As suckhe ALJ was required to take the
testimony of a vocational expert.

Doc. 19 at 13-15. In this same Order, tbaurt affirmed the ALJ's decision with respec¢

Plaintiff now moves for attorney’s feamder the Equal Amss to Justice Act

In Tobeler v. Colvin 749 F.3d 830 (9th Cir. 2014), the Ninth Circuit Court
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Appeals stated as follows:

EAJA provides that ‘a court shaward to a prevailing party other
than the United States fees and ottvgoenses ... incurred by that party in
any civil action ... unless the courndis that the paigson of the United
States was substantialfystified or that special circumstances make an
award unjust.” " Meier, 727 F.3d at 870 (quoting 28 U.S.C. §
2412(d)(1)(A)). “It is thegovernment’s burden to shaat its position was
substantially justified.”ld. (citing Gutierrez v. Barnhart274 F.3d 1255,
1258 (9th Cir.2001)). “Substantial gtification means ‘justified in
substance or in the main—that is, justifto a degree that could satisfy a
reasonable person.’ltd. (quotingPierce v. Underwoq487 U.S. 552, 565,
(1988)) (internal quotation marksomitted). “Put differently, the
government’s position must have a ‘reasble basis both in law and fact.’
" 1d. (quotingPierce 487 U.S. at 565). “Thepbsition of the United States’
includes both the govement’s litigation positionand the underlying
agency action giving rise to the civil actiond’ Thus, if “the government’s
underlying position was natubstantially justified, we [must award fees
and] need not addresghether the governmenttigation position was
justified.” Id. at 872.

Tobeler 749 F.3d at 832.
Here, Plaintiff makes a similargument to the plaintiff imfobeler Specifically,
Plaintiff argues that the government’s ungery position (i.e. the ALJ’s decision) wa

not substantially justified. Doc. 22 at &@laintiff then argueshat the government’s

\* 2

position defending the ALJ's decision before this Court also was not substantially

justified because the ALg'decision was wrongd.

Conversely, the governmentgues that reasonable mincdsuld reach different
conclusions regarding whether “claimant’©aderate [non-exertiofjalimitations” were
of a sufficient level of severity as tmake the Medical Mmational Guidelines
inapplicable and require the Ald seek the assistance of a vocational expert. Doc. 2
4, 6. The government concludes that beealaimant’s symptoms were not particular
severe, the government’s position, botlyaky and factually, including the ALJ’S
decision and the litigation pogin on appeal, were substantially justified. Plaint

responds are argues that because this @muntluded that the ALJ made an error “

4 at
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law” the government’sposition @nnot be sbstantially ustified. Doc. 25 at 2

Becaise the sesrity of aclaimant’ssymptoms(which is afactual déerminatian)
impacts wlen a vocabbnal experis requied, the Cart disagres that theerror fourl
here was ecessarily oe “of law.” Further the Courtagrees wh the goernment tfat
this case psented alose questin regardng whethera vocatiorl expertwas require.
See Hoopalv. Astrue 499 F.3d1071, 1076(9th Cir. 2007) (hoting that tle plaintiff's
depressiomwas not a dfficiently severe norextertionallimitation that it requred the AL
to have te assistane of a vaational e&pert). Accordingly, the Cout finds the
governmerits positionwas subsntially justified. Therefore, tle Court wil not awad
fees underhe EAJA!

Basal on the foegoing,

IT ISORDERED that Plantiff's motion for atbrney’s feegDoc. 21)is denied.

Datel this 13thday of August, 2014.

James A. Teilbﬂrg
Senior United States District Judge

' Because theCourt hasdecided notto awardfees, theCourt neednot addres
whether ag award offees in thicase shda be redued based o the nunber of issue
on which ths Court afirmed thedecision @& the ALJ. See geneatly Hardisty v. Astrie,
592 F.3d 072, 1077 9th Cir. 2AL0) (“[The] holding [in Flores v.Shalala 49 F.3d 5@,
569 (9th Cr. 1995)] ... does nb addresshe questio of awading attorreys’ fees o
issues the @mant raigd but onwhich he dd not earrremand.”).
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