Jones v. Colorado

© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R R R
0w ~N o 00N W NP O © 00N O 0 W N P O
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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Anthony H. Jones, No. CV-12-01968-PHX-JAT
Plaintiff, ORDER
V.

Clolorado Casualty burance Company, et
al.,

Defendants.

Before the Court are Defendant ColdwaCasualty Insurece Company’s Motion
to Seal Portions of its Mmn for Summary Judgment @rSupporting Documentation
(Doc. 98), Plaintiff's Motion to Seal, (Doc. 105), and Defendant’s Colorado Cas\
Insurance Company’s Motion t@e8&l Portions of its Reply Baf in Support of its Motion
for Summary Judgment and Supporting Docotagon, (Doc. 112). Additionally, the
parties have filed a proposed protectiweler, unaccompanied by a formal motio
(Doc. 97). The Court now rules on the motions.

l. Background

15

lalty

The following facts, gleanefilom the redacted versions of the parties’ briefs and

supporting documents, appeat® agreed upon kthe parties. This case arises out of

injury Plaintiff sustaned in the course and scopehi$ employment. Defendant is th
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workers’ compensation insurdor Plaintiff's employer. Riintiff's treating physician
recommended a certain surgery, but adependent medical examination (“IME”
commissioned by Defendantcaammended conservative treamt. After undergoing the
treatment, Defendant’s treagj physician once again renmended surgery. Defendar
then sent the same doctor aviperformed the first IME tge-evaluate Plaintiff. This
second IME recommended a less invasived-dess costly—alt@ative surgery.

Defendant then commissioned another lllf=a different doctor, which recommende

no surgery and concluded tHafaintiff was stationary. Bout a month later, Defendanit

received phone calls from people claiming to be Plaintififsily members reporting that

Plaintiff had not been injured at work amds lying about his claim. Defendant the

terminated Plaintiff's benefits. Plaintiff adggted to this, and Dendant commissioned yet

another IME, pursuant to wdh Defendant rescinded therenation and authorized the
surgery recommended by thendl IME. The essence of Plaintiff's claims is thi
Defendant acted unreasably in delaying the surgeand denying Plaitiff's claim.

The motions to seal filed by both pastiare based upon the same rationale: t
some of the material submitted relating@efendant’'s motion fosummary judgment
contain Plaintiff's “confidentik sensitive, and private medlaaformation relating to his

medical history, conditions and treatmearising out of his wikers’ compensation

claim,” and that some materials contain teer proprietary, trade secret information

pertaining to Colorado Cadtyaand/or its affiliates.”
Il. Legal Standard

It has long been recognized that thelulbas a general right of access “to inspeg
and copy . . . judicial records and documeniiXon v. Warner Commc’ns, 1nc435
U.S. 589, 597 (1978). Thisght extends to all judicialecords except those that hav
“traditionally been kept seet for important policy reasons,” namely grand ju
transcripts and certain warrant materiddemakana v. City & Cnty. of Honolyl4#47
F.3d 1172, 11789th Cir. 2006). “Unless a particulaourt record is one ‘traditionally

kept secret,’” a ‘strong presumption irvda of access’ is the starting pointd. (citing
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Foltz v. State FarnMut. Auto. Ins. C.331 F.3d 1122, 1135 {9 Cir. 2003)). “[T]he

strong presumption of access to judicial relsoapplies fully to dispositive pleadings

including motions for summary judgmennd related attachments,” because “the

resolution of a dispute on the merits, whethg trial or summary judgment, is at th

D

heart of the interest in ensng the ‘public’s understanding e judicial process and of
significant public events.”"Kamakana 447 F.3d at 1179 (quotingalley Broadcasting
Co. v. U.S. Dist. Ct. for Dist. of New98 F.2d 1289, 1294 (94@ir. 1986)). “A party

seeking to seal a judicial record théears the burden of overcoming this stropg
presumption by meeting theompelling reasons’ standardd. at 1178 (citing-oltz, 331
F.3d at 1135). The party must “articulatempelling reasons supgped by specific
factual findings that outweigh the genefabtory of access and the public policigs
favoring disclosure, such asetlpublic interest in understanding the judicial procesk.”
at 1178-79 (internal quotation marks acithtions omitted). Generalized statemernts
supporting sealing are inadequadeparty must articulate specific facts to justify sealing,

and must do so withespect to each itenogght to be sealed]. at 1183-84, and a court

~—+

deciding to seal judicial records must “anlite the factual basis for its ruling, withod
relying on hypothesis or conjecturéd. at 1179 (quotingdagestad v. Tragesset9 F.3d
1430, 1434 (9tiCir. 1995)).

“In general, ‘compelling reasons’ suffest to outweigh the plib’s interest in
disclosure and justify sealing court rec®rexist when such ‘court files might have
become a vehicle for improper purposes,’ sashthe use of records to gratify private
spite, promote public scandal, circulate ldaed statements, or release trade secrets.”
(quotingNixon 435 U.S. at 598). “The mere factttlthe production of records may lead
to a litigant's embarrassment,chiimination, or exposure téurther litigation will not,
without more, compel theoart to seal its recordsld.

Accordingly, a party’s allegations thamaterial is “confidential” or “business

al

information” are insufficientto justify sealing court records containing such mater

unless the party proves the existenteeompelling reasons for sealingrause v. Nev.
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Mut. Ins. Co, 2013 WL 3776146, at *5 (ONev. July 16, 2013) (citingtamakana 447
F.3d at 1179). Moreover, because “confididity alone does not transform busines
information into a trade secret,” a party glteg trade secret protection as a basis 1
sealing court records must show that the lmssninformation is in fact a trade secrq
St. Clair v. Nellcor Puritan Bennett LLQR011 WL 533559, at *2 (D. Ariz. Nov. 7,

2011). Thus, only in extremely limited rcumstances will confidential informatior

actually merit the sealing of court recor8ge Kamakanat47 F.3d at 1182 (finding that

conclusory statements about the contehtdocuments did noprovide “compelling
reasons sufficiently specific to bar the public access to the documents”).
[ll.  Analysis

A. Plaintiff’'s Medical Information

The Ninth Circuit has not specificallyoesidered whether thgensitive nature of

medical information justifies sealing court documénésd neither party has cited anly

authority supporting such holding. For the following reasons, the Court holds th
general privacy concerns do not justify seglmedical records which are central to tf
issues in the case.

Privacy is no doubt important, but a geaxleappeal to the private nature of
document cannot, without more, justify sealingie Kamakanal47 F.3d at 117%ven
embarrassing documents—which are perhapstegsentially private—are not exemg
from the public’s right to acceskl. (citing Foltz v. State FarnMut. Auto. Ins. Cg.331
F.3d 1122, 1136 (@ Cir. 2003)). Indeed, loause the purpose of sealing documents is
hide them from public view, some interestpnvacy or confidentialityis at the heart of
nearly every requesb seal documents.

Moreover, because Plaintiff's case kaygcenters on his medical condition ar

! Notably, the Ninth Circuit irKamakanaaffirmed the district court’s decision tq
unseal documents because théeddant “[had] not made ¢hrequisite showing of good
cause except as to those documentgaining Plaintiff's medical recordsRamakana
447 F.3d at 1186This is of little help here, howeregiven that the medical records wer,
not at issue in that decision and that Miath Circuit affordedthe trial judge below
“lcgognBSjl)derable discretion.ld. (citing Amarel v. Connell102 F.3d 1494, 1516 (9th Cir
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various medical examiners’ opinion of it, &dlow all materials containing Plaintiff's

medical information to be filed under sealdwd effectively seal the entire case, and,

thus, would infringe too extensively onetipublic right to acess court recordsRock v.
McHugh 819 F. Supp. 2d 456, 476 (D. Md. 2D1&Even a quick glance at the redacte

versions of the parties’ bfeand supporting documents raigethat a large portion of the

record relating to Defendant’s motion for summary judgment would be inaccessik
the public were the Court to grant the parti@stions to file undeseal. An invocation of

general privacy rights cannot jifg such a sweeping order.

In short, given the centrality of Plaifits medical condition to the case, Plaintiff's

privacy interests are not @mpelling reason to sealethrecords from public access.

Accordingly, the Court will not seal matesatontaining Plaintiff’snedical information.

B. Defendant’s Trade Secrets

As noted above, protecting trade sexi@institutes a “compelling reason” to se
a documentKamakana 447 F.3d at 1179. The party asseg such protection, however
must show that the business infation is in fact a trade secredt. Clair v. Nellcor
Puritan Bennett LLC2011 WL 5335559, at *2 (D. M. Nov. 7, 2011). Generalizec
assertions that somethirgprotected will not ddsSee Kamakanal47 F.3d at 1183-84.

Here, Defendant has failed to show tha documents it seeks to seal conte
protectable trade secrets or even to spewsifich documents contain trade secrets. |
such, the Court is unable toake the factual findings necessary to determine whe
sealing is appropriate with rega@ Defendant’s trade secrets.
IV. Re-Briefing

Because the Court must deny the parties’ motions to file under seal, the
cannot at this time rule on the meritstioé Defendant’s underlying motion for summai
judgment. Presumably the pias have attached to thgileadings only those document
necessary to decide the particular motionsatie, and therefore the Court should n
automatically exclude thosdocuments by considering the redacted versions of

motions. Thus, the Court will permit the pas to redo their moties and supporting
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filings so that they have an opportiynio present theecessary evidence.

Accordingly, the Court will set two deadlines: one for briefing motions to
under seal, and a later deadline for briefrgfendant’s motion fosummary judgment.

Within fourteen days fronthe date of this Order, Defendant may file a motion
file under seal that identifies every documémt it will use in support of its filings
concerning Defendant's mohofor summary judgment fitings” includes motions,
responses, replies, statements of fact, exhiard so forth) and that Defedant desires
be filed under seal. For each such documesitel to be filed under seal, the motion
file under seal shall specify with particutsrthe compelling reasons why such docums
should be sealed. Further, Dedant shall explain in its nion to file under seal how
each document it seeks to seal will be usets motion for summary judgment and ho
it expects the Court to treat the sealed mmtein its opinion ruling on the Defendant’
motion for summary judgment. Aldionally, Defendant shall exgin in its motion to file
under seal whether the Ninth Circuit honore gealed status of opinions of a distri
court below. Finally, in its motion to se&efendant shall explain its position regardir]
the status of the documents it seeks to sedhe event thaDefendant's motion for
summary judgment is denied and those documents are marked as exhibits and
into evidence in @ublic trial.

The Court will only allow arguments iDefendant’s motion tdile under seal
relating to the documents martedly containing trade ceets. As explained above
Plaintiff's medical informatn will not be sealed, and tledore no further briefing is
warranted on that matter. Plaintiff may, bstnot required to, file a response to th
motion to file under seal in which it margue why such documents should not
sealed. No replies will be permitted.

The Court will rule on themotions to file underesal, and for each documen
sought to be filed under sealill determine whether sealing is justified. If the Cou
declines to permit a documteto be filed under seal, ehparty seeking to use thg

document must either (1) not use the docunmergupport of its filings or (2) file the
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document not under séallf the Court permits a documeno be filed under seal,

Defendant may file it under seal at thppeopriate time in the course of briefing

Defendant’s motion for summary judgment.

At the time that the Court rules on thetmno to file under seal, the Court will set

a briefing schedule for the parties’ new vens of their filings riating to Defendant’s
motion for summary judgment.

VI. Protective Order

Because it was filed after the close of disagvin this case, the parties’ proposed

protective order is rejected as untimely.
IV.  Conclusion

Accordingly,

IT IS ORDERED that Defendant Colorado Qaalty Insurance Company’s

Motion to Seal Portions of its Motmo for Summary Judgemt and Supporting
Documentation, (Doc. 98), BENIED.

IT IS FURTHER ORDERED that Plaintiffs Motion to Seal, (Doc. 105), i$

DENIED.

IT IS FURTHER ORDERED that Defendant's Colorado Casualty Insuran
Company’s Motion to Seal Portions of iRBeply Brief in Support of its Motion for
Summary Judgment and Supportidgcumentation, (Doc. 112), BENIED.

IT IS FURTHER ORDERED striking Docs. 99, 103, #0 109, 110and 111.

These documents shall remain under seal.

IT IS FURTHER ORDERED that the parties’ proposed protective order,

(Doc. 97), iISREJECTED.

IT IS FURTHER ORDERED that the oral argument scheduled for December
2014, (Doc. 114), i¥ACATED .

IT IS FURTHER ORDERED that the parties shatomply with the Court’s

> Additionally, if the parties believe & a document should be sealed sole
because a non-relevant portiof that documentontains confidential information, the

parties should consider stipulating te @dmissibility of a redacted version.
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procedure as set forth in thidrder concerning the filing of Defendant’s motion to fi
under seal. Defendant shall fiks motions to file under sealithin fourteen days from
the date of this Order, withny responses due within ttieme period prescribed by Loca
Rule 7.2(c).

Dated this 3rd day of December, 2014.

James A. Tcilbﬂrg
Senior United States District Judge

e



