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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Steven Ray Newell, No. CV-12-02038-PHX-JJT
Petitioner,
ORDER
V.

DEATH PENALTY CASE

Charles L. Ryaret al,

Respondents.

Before the Court is Petitioner’'s motidar evidentiary deviepment. (Doc. 56.)
Petitioner seeks expansion of the record, aliscy, and an evidentya hearing on the
claims alleged in his petition for writ of hadmecorpus. Respondsmppose evidentiary
development. (Doc. 57.) For the reaseasforth below, the motion is denied.

BACKGROUND

l. The Crime

Petitioner sexually assaulted and naredl eight-year-old Elizabeth Byrd
strangling her to deatwith the strap of her purse. Arjuconvicted him of first-degree
murder, sexual conduct with amor, and kidnapping-de was sentenced to death on tl
first-degree murder convictiofexcept where otherwise irgdited, the following factual
summary is taken from the opinion ¢he Arizona Supreme Court affirming th
convictions and sentenceState v. Newell212 Ariz. 389, 393-96132 P.3d 833, 837
40 (2006).
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On the morning of May 23, 2001, a neighlsaw Elizabeth walking toward schod
with Petitioner following closgl behind. Elizabetfknew Petitioner because he had dat

her older sister.

About an hour later, a Salt River Proj€@@RP”) employee working in a field neaf

the school came upon someone standing irragation ditch. The person in the ditch
turned and looked dtim and then ran away. The emyte noticed a rolled up piece g
green indoor-outdoor carpeting in the wateamehere the persdmd been standing.

That afternoon, Elizabeth’s mother a&id home to find that Elizabeth had nq
returned from school. When Elizabeth didt come home that night, the police we
called. The officers were tolihat Elizabeth had mdoeen in school that day. A missin
persons report was called in.

The next morning, while searchingettfield near the $wol, Phoenix Police
Department officers discovered a child’'sos, a children’s bogka black purse or
knapsack, a pair of socks, cara coin purse. That afteoon, a detective from the
Maricopa County Sheriff's Office discoverétlizabeth’s body in arnrrigation ditch in
the field, rolled up in green carpeting.dehprints were found along the ditch.

Later that day, the SRP employee wenthi® Sheriff's office after seeing a new
report about the investigation. He waowh a photographic lineup, but he did ng
identify anyone in the lineup as tperson he had seen in the ditch.

An autopsy revealed bging on Elizabeth’s handsyrists, and forearms. A
ligature was still tied around Elizabeth’s neakd there were abrasioas the left side of
her neck, consistent with fingers graspinghat ligature trying to maove it. She also had
bruising and an abrasion on her face.

The autopsy also revealed evidencesekual assault. Elizabeth’s vulva w3

bruised and the vaginal tract halrasions, with a tear on thele of one of the abrasiong.

One abrasion in the vaginal tract went rigipt to the hymen, but the hymen itself w4

still intact.
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The medical examiner concluded thetzabeth died from asphyxiation due t
ligature strangulation. Onceghigature had been tightenedizBbeth likely died within a
minute or two. The medical examiner furtliatermined that it wakely that Elizabeth

had stopped breathing before she was placed in the water.

Elizabeth’s underwear, along with blodmhne, and tissue samples, were collected

and sent to the Department of Ralsafety (“DPS”) lab for testing.

A detective from the Matbpa County Sheriff's flice contacted Petitioner on
May 27, 2001. Petitioner agreeddome to the sten to be interviewed. He was aske
about the day of Elizabeth’s disappearanceifind knew anything that might be helpfu
to the investigation. Petitioner described whatdid that day bunhade no incriminating
statements.

Petitioner was contacted again by a Sheriff's detective at Elizabeth’s funer
June 2, 2001. The deteve went to the funeral torfd Petitioner becaeshe had been
told that Petitioner was wearingonverse All-Star tennis shgiethe type ofshoe that

matched the prints found near Elizabeth’slyadPetitioner voluntarilgyvent to the station

and again answered questions abous lictivities at the time of Elizabeth's

disappearance. During the interview, Petitionshises were taken to be compared w
the footprints at the ditch. Two days laten, analyst from the Sh#is office concluded
that it was “highly probable” that the fooipts at the crime scenhad been made by
Petitioner’s shoes.

On the evening of June 4, two ddiees contacted Petitioneand asked if he

would consent to another interview. Petiter agreed. Shortly after 8:00 p.m., t

detectives began questioning him. The interrogation wdeotaped. The detectives

advised Petitioner of higliranda rights. He waived those righand agreed to speak wit

the detectives.

The questioning began in a manner simita the two previous interviews, but

became more accusatory aftez gecond hour. Petitioner initiallenied hawig anything

to do with Elizabeth’s dehat Eventually, however, he avbwledged that he had bee
-3-
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with Elizabeth in the fieldon the morning of her disapprance. He admitted he had

grabbed her and placéér between his legs while hebbed up againster, causing him
to ejaculate. He then acknteslged placing her in the w&. When he saw the SR}
employee, he covered Elizabeth with thepeéing and ran off. Petitioner maintained th
Elizabeth was alive when hdtl@er in the ditch and deniesxually abusing her. He wa
taken to jail on the morning of June 5, 2001.

Later that day, the SRP employee swshown another photo lineup, whic
included a picture of Petitioner. He identifiBetitioner as the person he had seen in
ditch.

A criminalist with the DPS crime lalconducted an analis on Elizabeth’s
underwear. Semen was found inside oé tbentral crotch area. A DNA analysi
established that Petitioner wag tlikely source of the semen.

. Procedural background

On June 14, 2001, Petitioner was indictaa charges of first-degree murde
sexual conduct with a minor, @rkidnapping. On February2, 2004, a jty convicted
him on all counts.

A sentencing hearing was held on thest-degree murder charge. In th
aggravation phase, the juryuiod that three aggravating@imstances had been prove
beyond a reasonable doubt: a previous comnctor a serious offense, under A.R.S.
13-703(F)(2); the murder was committed “in @specially heinous;ruel or depraved
manner,” 8 13—-703(F)(6); and at the timetloé murder Petitioner v8aan adult and the
victim “was under fifteen yearof age,” 8 13—703(F)(9).

In the mitigation phase of sentencifgtitioner presenteddemony from family

members, including his mother, stepfathelf-sister, and aunts. The testimony detalil

Petitioner’s troubled childhood and familyelj which featured extreme poverty, negle¢

and periods of homelessnesstititmer's mother testified thdte was sexually abused 3

a child, once by a teenage neighbor andeoby his mother’s boyfriend. (RT 2/23/01
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(a.m.) at 47-52%) The testimony also recounted tilener’'s history of drug abuse
including his chronic use of methamphetamwvlich began when he was in the sever
grade and his stepfather introduced him to the d&eeRT 2/23/04 at 37-38.)

Although defense counsel retained expdo examine Petitioner, they did ng
present expert testimony about his drug usenental health. The trial court preclude
such evidence as a s#ina for Petitioner’s refusal, on oasel’s advice, to submit to af

examination by the State’s expért.

~—+

|

The jury determinedhat Petitioner should be sentenced to death for the first-

degree murder convictionThe Arizona Supreme Courtffiamed the convictions and
sentencedNewel| 212 Ariz. 389,132 P.3d 833.

Petitioner then pursued post-convictiaief (“PCR”). His Notice was filed on
June 5, 2007. On May 23, 2008, the Ana Supreme Court appointed counsel
represent Petitioner in the PCR proceedinG®unsel retainecan investigator, a
mitigation specialista neuropsychologisand a pharmacologist.

On May 4, 2009, Reioner filed his PCR petitiontaising, among other claims
allegations that trial counsel performed feefively at sentencingy failing to present

“substantial mitigation evidence,” failingo present expert testimony regardin

Petitioner's mental health and its connectiorctiones, failing to request an expert gn

addiction and poly-substance abuse, failingulopeena certain witnesséo testify at the
penalty phase, and being unprepared tautrdestimony of a bation officer who
testified at the sentencing hearing. (D&8-1, Ex. 21.) The PCR court granted 4

1 “RT" refers to the court reporter’s transcript.

? Prior to trial Petitioner's counsel retaihthree experts who examined Petitiong
Dr. Pablo Stewart, a forensigsychiatrist, diagnosed Petitioner with Post-Traumg
Stress Disorder, major depressive disord&tention Deficit/H peractlwg/ Disorder,
cognitive disorder NOS, and psubstance dependence. (D68-4, Ex. 39.) Dr. John
Wicks, a clinical _neuropsycholo%gﬁ diagnosed Petitioner with  Attentior
D_ef|C|t/Hy'aeract|V|ty Disorder, polysubmtice abuse and depende, and cognitive
disorder NOS. (Doc. 59-5£x. 43.) Dr. Richat Lanyon, a psychologist, diagnose
Petitioner with severe methamphetaminbuse and severe borderline personal
disorder. (Doc59-6, Ex. 44.)
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evidentiary hearing othese ineffective assistance obai and dismissed the remaining

claims. (ME 3/10/10%

At the evidentiary hearing, which dp@n in March 2011, Petitioner presente
testimony from trial counsel, who discusseditidecision not to penit Petitioner to be
examined by the State’s menkadalth expert. They testifiedahthey were “flying blind”
because this was their first trial sinRéing' and there was no direct authority to guic
their decision about whether to allow Petitioteebe examined by andependent expert
before the guilt phase of tria(SeeRT 3/3/11 at 36-39.)

Petitioner also called Dr. Edward Frenehpharmacologist, who testified abol
the behavioral effects of methamphetamibe. French opined &t methamphetaming
affected Petitioner’s ability to controldhactions at the time of the crimelsl. @t 74.) He
also testified that the effects of chromethamphetamine use carclude depression,
hallucinations, aggressive behaviand possible brain damagkl. @t 66.)

Finally, Petitioner called Dr. Pablo Stewart, the forensic psychiatrist retaine
Petitioner’s trial counsel. (RT 3/4/11 at 5,-134.) Dr. Stewart testified that Petitioner’
Post-Traumatic Stress, major depressiv@idier, and Attention Deficit Hyperactivity
Disorder affected his executive functionindgd.(at 48.) He explained that thos

conditions predated Petitionerssibstance abuse and conttdalito it because untreate

3 “ME” refers to the court’s minute entries.

~ *Ring v. Arizona536 U.S. 584 (2002), mandated that a jury must determing
existence of factors necessary for impos of the death sentence. Prior Ring in
Arizona the trial judge made the serdiEly decision in death penalty casédng
invalidated the statute in place at the time of Petitioner’s crime and arrest. He was
and sentenced under the new statutory schibaigrovided for jury sentencing.

> Before trial Petitioner filed a speciattion in the Arizona Supreme Court t
challenge the trial court’s ruling excludingtinony from his experts. At the time of th
special action the supreme cbiiad accepted jurisdiction iBhillips v. Araneta 208
Ariz. 280, 283, 93 P.3d 48@83 (2004), to consider thesue of whether a court cal

compel a defendant to participate in a mehtalth examination with the State’s exper

The Slﬂoreme court denied Petitioner’s exjuor a stay pemayg its decision irPhillips.
In 2004, after Petitioner’s trial, the court héhét once a defendanttsthis mental health
in issue “during the penalty phase of a cdytiial,” a trial courtmay order the defendan
to leggmlt to a mental exanation by the State’s experhillips, 208 Ariz. 283, 93 P.3d
at .
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mental iliness is a risk factor for substarabuse. According to Dr. Stewart, Petition
used drugs to deal with tisgmptoms of his disorderdd( at 48—49.)

The parties stipulated to the adsion of reports from neuropsychologis
Dr. Karen Froming, an expartained by Petitioner, and D€iran Amin, retaned by the
State. (RT 6/10/11 at 4.) Tistate then called Dr. Steven Pitt, a forensic psychiatidst.
at 7.) Dr. Pitt noted Petitioner’s history ofudrabuse and diagnosed him with depress

disorder, not otherwise specified (“NOSPpersonality disordeNOS with antisocial

D
=
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traits; and a “rule out” diagnosis of pedophilidd.(at 16, 35-39.) He testified th]t
I

Petitioner's drug use and mentnditions were not causallyonnected to the sexu

assault and murder, and that his behaviathattime of the crimes was conscious a
purposeful. d. at 30-35.) He also expressed skagticabout Petitioner’s claim that jus
prior to the crimes he had attempted b kimself with an injetion of heroin, and
opined that Petitioner was malingey with respect to his indlty to recall certain details
of the crimes.Il. at 34—-36.)

The PCR court denied relief. It foundathtrial counsel's decision not to allov
Petitioner to be examined by the Statelgpert—thereby forfeiting the opportunity t
present expert mental health evidence at sentencing—did not constitute de
performance because the decision was su@@pdry two strategic grounds: counsel
good faith belief that allowindetitioner to be interviewed by the State’s experts wo
violate his Fifth and Sixth Amendment righ&s)d the fact that presenting mental hea
evidence would have opened the door to unrable rebuttal evider® from the State.
(ME 1/12/12 at 4.)

The court also found that Petitioner was prejudiced by amsel’'s performance
at sentencing because the omitted mental health evidesctsaraewhat cumulative” to

the evidence that was presented at triad aras susceptible to impeachment by t

State’s experts.ld. at 8.) The court also noted thidie Arizona Supreme Court Iin it$

independent review had affirmed the deathtesgece even after taky into account the
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mitigating information about Petitioner@ysfunctional childhood and substance abu
history. (d. at 9.)

On September 25, 2012 ettArizona Supreme Court nied Petitioner’'s petition
for review. Petitioner filed his petition for writ of habeas corputhis Court on July 3,

2013. (Doc. 38.)
APPLICABLE LAW

Federal habeas claims are analyzed utiteframework othe Antiterrorism and
Effective Death Penalty Act REDPA”). Pursuant to 28 U.6. § 2254(d), a petitioner is
not entitled to habeas relief on any claimuaifated on the merits in state court unle

the state court’s adjudication:

(1) resulted in a decision that was gary to, or involed an unreasonable
application of, clearly establisheBederal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination

of the facts in light othe evidence presentedthre State court proceeding.

The Supreme Court Beemphasized that “amreasonableapplication of federal

law is different from anncorrect application of federal law.Williams v. Taylor 529

U.S. 362, 410 (2000). Inlarrington v. Richter 562 U.S. 86, 101 (2011), the Supreme

Court clarified that under 8 2254(d), “[a] state court’s determination that a claim |

merit precludes federal habeas relief so laagfairminded jurists could disagree’ on the

correctness of the state court’s decision.”
In Cullen v. Pinholster132 S. Ct. 1388, 1398 (2011he Court reiterated tha

se

SS

acks

“review under 8§ 2254(d)(1) is lited to the record that was before the state court that

adjudicated the claim on the merit&&e Murray v. Schrir6745 F.3d 984, 998 (9th Cir

2014) (“Along with the significant deferenéeEDPA requires us to afford state courts$

decisions, AEDPA also restricts the scopethed evidence that we can rely on in th
normal course of discharging our responsibilities under § 2254(d)(Ruf)ningeagle v.
Ryan 686 F.3d 758, 77347 (9th Cir. 2012)(explaining thatPinholster governs
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discovery, expansion of the record and evidentiary hearings). The Ninth Circui
observed thatPinholsterand the statutory text make aleéhat this evidentiary limitation
is applicable to 8§ 22%d)(2) claims as well.'Gulbrandson v. Ryar/38 F.3d 976, 993

n.6 (2013) (citing 8§ 2254(d)(2) afminholster 131 S. Ct. at 1400 n.7). Therefore:

for claims that were adjudicated oretmerits in state court, petitioners can
rely only on the recordoefore the state court in order to satisfy the
requirements of § 2254(d). This effevely precludes federal evidentiary
hearings for such claims becaude evidence adduced during habeas
proceedings in federabart could not beonsidered in evaluating whether
the claim meets the requirements of § 2254(d).

Id. at 993-94.

Along with the AEDPA, tk following principles govern evidentiary developme

in habeas cases.

l. Discovery
A habeas petitioner is not entitled to digery “as a matter of ordinary course
Bracy v. Gramley520 U.S. 899, 904 (19973ee Campbell v. Blodge®82 F.2d 1356,

1358 (9th Cir. 1993). Rule @& the Rules Governing Section 2254 Cases provides that:

A judge may, forgood causgauthorize a party to conduct discovery under
the Federal Rules of Civil Proceduaad may limit the extent of discovery.
... A party requesting discovery mysbvide reasons for the request. The
request must also include any propdsanterrogatories and requests for
admission, and must specify any requested documents.

Rule 6(a) and (b), Rules Governing 8 2264ses, 28 U.S.C. foll. 8§ 2254 (emphag
added).

“[A] district court abuse[s] its discretn in not ordering Rulé(a) discovery when
discovery [i]s ‘essential’ for the habegtitioner to ‘developfully’ his underlying
claim.” Dung The Pham v. Terhuné00 F.3d 740, 743 {9 Cir. 2005) (quotinglones v.
Wood 114 F.3d 1002, 1009 (9th Cir. 1997However, courts should not allow :
petitioner to “use federal discovery forshing expeditions toinvestigate mere
speculation.”Calderon v. United States Dist. Ctrfine N. Dist. of Cal. (Nicolausp8
F.3d 1102, 1106 (9th Cir. 1996&e also Rich v. Calderoh87 F.3d 10641067 (9th Cir.

1999) (habeas corpus is nofishing expedition fo petitioners to “explore their case it

-9-
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search of its existence”) (quotiriubut v. State of Mainel31 F.2d 688, 689 (1st Cir
1970)).
Whether a petitioner has establisheddga@ause” for discovery under Rule 6(3

requires a habeas court to deie the essential elemermfkthe petitioner’'s substantive

claim and evaluate whether “specific allegations before dliet show reason to believe

that the petitioner may, if thedts are fully developed, be alite demonstrate that he is|.

. . entitled to relief.’Bracy, 520 U.S. at 908-09 (quotirtdprris v. Nelson394 U.S. 286,
300 (1969)).
. Evidentiary hearing and expansion of therecord

While historically the district courhad considerable discretion to hold &
evidentiary hearing toesolve disputed issues of material faete Townsend v. SaiBi72
U.S. 293, 312, 318 (1963pverruled in part by Keeney v. Tamayo—ReyEs! U.S. 1
(1992),and limited byg 2254(e)(2)Baja v. Ducharmgl87 F.3d 10751077-78 (9th Cir.
1999), that discretion is significantly cinmscribed by § 2254(e)(2) of the AEDP3ee
Baja, 187 F.3d at 1077-78. SEm 2254 provides that:

If the applicant has failed to developetfactual basis of a claim in State
court proceedings, the cawhall not hold an evehtiary hearing on the
claim unless the afipant shows that—

(A) the claim relies on—

(i) a new rule of constitutional law, ™a retroactive to cases on collateral
review by the Supreme Court, thaas previously unavailable; or

(i) a factual predicate that couldot have been previously discovered
through the exercise of due diligence; and

(B) the facts underlying the claim walube sufficient to establish by clear
and_convincing evidence that butr foonstitutional error, no reasonable
factfinder would have faud the applicant guilty ahe underlying offense.

28 U.S.C. 8§ 2254(e)(2); saHilliams 529 U.S. at 437 (“If there has been no lack
diligence at the relevant seg in the state proceedingbe prisoner has not ‘failed td
develop’ the facts under § 2254(e)(2)’s oipg clause, and he will be excused fro

showing compliance with the balancetloé subsection’s requirements.”).
-10 -
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An evidentiary hearing in federal coust precluded if the petitioner’s failure tc
develop a claim’s factual basis is due to a “lack of diligence, or some greater
attributable to the prisoner or the prisoner’'s coungdl.at 432. A hearing is not barre(
when a petitioner diligently attepts to develop the factualda of a claim in state court
and is “thwarted, for exampléy the conduct of another or by happenstance was de
the opportunity to do sold.; see Bajal87 F.3d at 1078-79.

When the factual basis for a particulaaict has not been fully developed in state

court, a district court first determines whet the petitioner was dilent in attempting to
develop the factual recor@ee Bajal87 F.3d at 1078. Thelidience assessment is g

objective one, requiring a determinatioh whether a petitiorre“made a reasonablg

)

faull

hied

attempt, in light of the infor@ation available at the time, to investigate and pursue claims

in state court.’'Williams, 529 U.S. at 435. For exampighen there is information in the
record that would alert a reasonable attorteeyhe existence and importance of certs
evidence, the attorney “failsd develop the factual recoifche does not make reasonab
efforts to sufficiently investigate andgsent the evidence the state courtd. at 438—
39, 442.

Absent unusual circumstances, diligeneguires that a petitioner “at a minimun

seek an evidentiary hearing in state towar the manner prescribed by state law.

Williams 529 U.S. at 437. The meerequest for an evidentyahearing, however, may
not be sufficient to establighligence if a reasonable perswould have teen additional
steps.See Dowthitt v. Johnspr230 F.3d 733, 758 (5tir. 2000) (finding lack of
diligence where petitioner failed to present afitiof family membes that were easily
obtained without court order and with minimal expengdley v. Bell] 307 F.3d 380,
390-91 (6th Cir. 2002) (findintack of diligence where pigoner knew ofand raised

claims in state court but failed to investigatefactual grounds in support of the claims

Koste v. Dormire345 F.3d 974, 985-86t{8Cir. 2003) (finding lack of diligence where

there was no effort to delop the record or assert any facts to support claihcjyair v.
Campbel] 416 F.3d 1291, 1299-1300 (11th Cir. 8p0finding lack of diligence where

-11 -
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petitioner did not devejo evidence available througtetitioner, family members, anc
literature, and did not appeal @¢nial of funds and hearing)

In sum, if a court determines that difi@ner has not beenilgjent in establishing
the factual basis for his claims in stateurt, it may not conduct a hearing unless the
petitioner satisfies one & 2254(e)(2)’s narrow exceptis. If, however, the petitionel
has not failed to develop the factual basisaaflaim in state court, the court considefs
whether a hearing is appropriate or required under the criteria set fdidvimsend372
U.S. 293;see Bajal87 F.3d at 1078.

Pursuanto Townsenda federal district court must hold an evidentiary hearing in

a 8 2254 case when the facts are in disgheepetitioner “alleges facts which, if proved

would entitle him to relief,” and the state cohas not “reliably found the relevant facts
after a “full and fair evidentiary heaririggt trial or in a collateral proceedingjownsend
372 U.S. at 312-13f. Totten v. Merklel37 F.3d 1172, 1176 (9th Cir. 1998) (explaining
that “an evidentianhearing is not required on issueatthan be resolved by reference {o
the state court record”gchriro v. Landrigan550 U.S. 465474 (2007).

In any other case in whidtiligence has been establishdide district court “has
the power, constrained only Iys sound discretion, to rage evidence bearg upon the
applicant’s constitutional claim.ld. at 318. However, if a “habeas applicant was
afforded a full and fair hearingy the state court resulting in reliable findings, [the court]
may, and ordinarily should, accepe facts as found in the hearintd”

Under Rule 7 of the Rules Governing @t 2254 Cases, a federal habeas court
is authorized to expand thecord to include additional matal relevant to the petition.
Section 2254(e) (2), as amended by theDRE, limits a petitioner'sability to present
new evidence through a RuU7 motion to the same extenatht limits the availability of
an evidentiary hearingsee Cooper—-Smith v. Palmated87 F.3d 1236, 1241 (9th Cir
2005) (applying 8§ 2254(e)(2) to expansiontioé record when intent is to bolster the
merits of a claim with new evidence) (citittplland v. Jackson542 U.S. 649, 652-53

(2004) (per curiam)). Accordingly, when a petitioner setk introduce new affidavits

-12 -
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and other documents never presented in staief, he must either demonstrate diligen
in developing the factual basis in stateurt or satisfy the requirements of
2254(e)(2)(A) & (B).

DISCUSSION

Petitioner’s requests for evidentiary deyetent encompass eachthe 50 claims
raised in his 250-page b@as petition. (Doc. 5&eeDoc. 38.) The scope of the request
which suggests an attempt to relitigate Petitigngial and sentenog, is not consonant

with the purpose of habeasview. “Although state prisoners may sometimes submit n

ew

evidence in federal court, AEDPA’s statyt@cheme is designed to strongly discourage

them from doing so.Pinholster 131 S. Ct. at 1407A federal court in habeas review i
“not an alternative forum for trying factsié issues which a prisoner made insufficie
effort to pursue in state proceedingdé/illiams 529 U.S. at 437%&ee Richter562 U.S. at
103 (“Section 2254(d) is part of the bastructure of federal habeas jurisdictior
designed to confirm that state courts ar phincipal forum for asserting constitutiona
challenges to state convictions¥)jainwright v. Sykes433 U.S. 72, 90 (1977) (“[T]he
state trial on the merits [should be] the ‘mair® gy so to speak, ragh than a ‘tryout on
the road’ for what will later be the detarmative federal habeas hearing”). The Col
assesses the requested evidentiary dpueat with these principles in mind.
l. Discovery

Petitioner seeks an order directing the ldsare of “all files and records” or “all
files and reports” from 59 different institutioasd agencies. (Doc. 56 at 18—-23.) He al
seeks to depose moreath 120 witnessesld; at 24-28.) The scopef the discovery
appears to encompassyaentity or individual with anyonnection to oknowledge of
Petitioner or his family. He also seeks tpdge several of the jurors from his triddl. (at
28.) Petitioner contends that the informatisn“relevant to a clear picture of [his]

personal history and the relevant informatioial counsel should have presented, t
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composition of the jury, and thaverall effects of the acts @mmission of trial, direct
appeal, and post-conviction counseld.) The requests will be denied.
Petitioner fails to show goochuse for the discovery. WNsurprisingly, given their

scope, Petitioner’'s discovery requests laak $pecificity requiredy Rule 6. Petitioner

essentially seeks to reinvestigate his caseralitijate the penalty phase of his trial. He
does not allege specific, relevant facts tinaght be found in theequested discovery of

obtained from the requested depositions. ddknowledges, in fact, that many of the

records he seeks may no longeist. (Doc. 56 at 23 n)lPetitioner’s discovery request
constitute the type of “fishing exgiion” Rule 6 does not sanctioBee Kemp v. Ryan
638 F.3d 1245, 1260 (9th Ci2011) (“[T]he desire to enga in [an improper fishing]

expedition cannot supplygood cause’ sufficient tqustify discovery.”); Rector v.

Johnson 120 F.3d 551, 562 (54@ir. 1997) (“Rule 6 does nohowever, sanction fishing

expeditions based on a petitioiseconclusory allegations.”)Teti v. Bender 507 F.3d

50, 60 (1st Cir. 2007denying discovery request becaymetitioner “did nbcomply with

the specific requirements of Rul@)(b); his request for discomeis generalized and doe!

not indicate exactly what inforation he seeks to obtain. #abeas proceeding is not
fishing expedition”). Petitioner's generalizedt&ments regarding the potential existen

of discoverable material de@ot constitute “good cause.”

Other factors preclude discovery. Petitioasserts that the requested discovery
relevant to Claims 1-5, 8-10, 14-16, 19, 22-3%),and 50. Claims 1-4, 9, and 10 allege

ineffective assistance of cossl at sentencing. The claim&re denied on the merits by

the PCR couff. Therefore, undePinholster this Court’s review of the state court’
decision is limited to the record before ttate court, and Petitioner is not entitled

evidentiary developmenRinholster 131 S. Ct. at 139&ee Runningeagl&86 F.3d at

~ ®Claim 10 alleges that counsel failed to investigate and obtain records relev
Petitioner’s “life history.” (Doc. 38 at 131glthough Petitioner assis that this claim
was not ﬁresented in state coud. (at 130), the allegations in Claim 10 cannot
distinguished from the PCR claim thatucsel failed to investigate and prese
substantial mitigating evider. (Doc. 58-1, Ex. 21.)
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773 (explaining that the pBoner was “not entitled to arevidentiary hearing or
additional discovery in federal court besauhis claim is governed by 28 U.S.C.
2254(d)(1)"). Claims 5, 8, 14, 19, 22, and®ére also denied on timeerits in state court,
so Petitioner is not entitled to discovery on those clalidhs.

The remaining claims for which Petitioner seeks discovery were either
presented in state court or dismissed l&/RICR court as preclud€Claims 15, 16, 23—
30, and 35). In either casPgetitioner is not entitled tevidentiary developmenGee
Runningeagle 686 F.3d at 773—74. Moreover, tfeetual informain Petitioner seeks
about his background is not relevant to thgalassues raised in many of these claims.

Finally, the Court will deny Petitioner’'s request to depose jurors “regarding {
experiences related to Petitioner’s trial."o® 56 at 28.) Petitioner offers no suggesti
as to what information he would seek saoch depositions, and the Federal Rules
Evidence place significant limitations on themasisibility of testimony about a jury’s
deliberations. Fed. R. Evié06(b) (prohibiting testimony ‘@to any matter or statemen
occurring during the course tife jury’s deliberations or theffect of anything upon that
or any other juror's mind or emotions as uhcing the juror to asseto or dissent from
the verdict”); see Tanner v. Unites Statet83 U.S. at 107, 771(1987) (noting firmly
established common-law rule that jurostimony is inadmissible to impeach a jun
verdict); Sassounian v. Rp230 F.3d 1097, 110®th Cir. 2000) (explaining that “juror
testimony about the subjective effect ofidance on the particular juror” is no
admissible).

I[I.  Evidentiary hearing and expansion of therecord

Petitioner seeks to expand the record Witl8 separate exhibits. (Doc. 56 at 29
53;id., Ex’'s 1-118.) Whilghe exhibits, taken as a whobsege offered in support of all 50
of Petitioner's habeas claims, the bulk of thaterials are relevant principally to hi

claims alleging ineffective assistance of counsel at semignthe records include socig

history documents relating to Petitioner aradtious family members and acquaintance

(Id., Ex's 7-99.) The materialalso include declarationsom Petitioner's biological
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father, neighbors, a former girlfriend, trial counsel, PCR counsel, the investigator

mitigation specialist retained by PCR coelnghe mitigation specialist from Petitioner’
trial, and two jurors.lf., Ex’s 108-18.) The materialsclude correspondence betwesg
trial team members, as welk billing records from PCR ugasel, the investigator ang
mitigation specialist, rad various experts.d., Ex's 1-6, 100-04.) Finally, Petitione
offers two new mental health reporith accompanying test resultsl.( Ex's 105-07.)

Petitioner also requests andantiary hearing on all dfis claims. (Doc. 56 at 53.
Expansion of the recordnd an evidentiary hearing witle denied for the reasons s¢
forth below.

First, as stated above, because BE@R court denied Petitioner's claims ¢
ineffective assistance aounsel at sentencing on the rteerthis Court’s review of the
claims is limited to the recd before the state couRinholster 131 S. Ct. at 1398.

Petitioner asserts thd&inholster does not limit the Cotis ability to allow
evidentiary development of ctas that were not fully devgbed in state court despite hi
diligence. (Doc. 56 at 2.Me also argues thatPfnholster said nothing about federa
habeas litigation under 834(d)(2), or fact devefament under § 2254(e).1d. at 2-3.)
Petitioner's arguments @not supported binholsteror subsequent cases.

“While allowing a petitioner to supplemiean otherwise sparse trial court reco

may be appealing, especially where he diligeatiyght to do so in state court, the plain

language ofPinholster and Harrington precludes it."Ballinger v. Prelesnik709 F.3d

558, 562 (6th Cir. 2013kee Atkins v. Clarke642 F.3d 47, 49 (1st Cir. 2011) (rejecting

argument that a state courtdiot adjudicate claim on eéhmerits unless petitioner wa
afforded a “full and fairevidentiary hearing”);see also Donaldson v. Booké&05
Fed.Appx. 488, 493 (6th Cir. 2012) (findiignholsterapplies in cases where “petitione
requested an evidentiahearing in state couand was thereby not &ult for failure to
develop the factual record in state courTaylor v. SimpsgnNo. 06-CV-181-JBC, 2012
WL 404929, at *3 (E.D.Ky. February 6, 2012Notwithstanding Taylor's argument tha

Pinholster addressed only a fully developed claiadjudicated on the merits in stat
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court, and decided in federalwb under 8§ 22541)(1) and thaPinholsterdid not concern
habeas litigation under 8§ 2254(d)(2), isenot entitled to discovery on higatsonclaim
under 2254(d)(2).”)Lewis v. AyersNo. 02-13-KIM-GGH-DP2011 WL 2260784, at
*5-6 (E.D.Cal. June 72011) (“Nor will an assertion—#t because the state record was
incomplete, there was radjudication on the meritsoperate to avoid thePjnholstet
holding. An adjudication on the merits issjuthat regardless of one’s view on the
completeness of the record which the ruling was made.”).

In any event, Petitioner didave an opportunity to By develop and present the
facts supporting his claim of ineffective asarste of counsel at seencing, and the PCR
court ruled on the claim after lidhg an evidentiary hearingee Wood v. Rya693 F.3d
1104, 1122 (9th Cir2012) (finding petitioner not entitletd evidentiary hearing where
“the record details counsel's performancaid because the ineffective assistance|of
counsel claim was adjudicated on the meantthhe PCR proceeding® review is limited
to the state court record).

Finally, even ifPinholsterdid not bar evidentiarglevelopment on Petitioner’s

174

claim of ineffective assistanad counsel at sentencing,tRiener has not shown that he
was diligent in state court f@urposes of 8 2254(e)(2) in alming the additional facts he

now seeks to present.

14

Petitioner maintains that heas “diligent in developinghe factual bases of the

claims for which he now seslevidentiary development.” @i@. 56 at 15.) He suggest

U)

that the state court’s failur® hold an evidentrg hearing on all of his PCR claims$
constituted “interference by the State” so thay failure to develoghe facts supporting
his claims was the fault of the state coud. &t 16—17.) The recordibes not support this

argument.

Petitioner does not specify what evideree was prevented from developing i
state court due to the scope of the PCdurt’'s evidentiary hearing. The hearinE
addressed Petitioner’s allegations that trialnsel performed ineftgively at sentencing

by failing to “present wbstantial mitigation evidence,” ¢tuding expert mental health
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testimony. The state court granted Petitiongeguests for the appointment of jn

investigator, a mitigation specialist, aunepsychologist, a pharmacologist, and ot
experts. The mitigation specialist gathered records, intervidamidy members, and
prepared a lengthy social history reporteTPCR court did nothing to hinder, interfer
with, or thwart Petitioner’s efforts to obtaihe information he now seeks to present
federal courtCf. Correll v. Stewart137 F.3d 1404, 1413 (9th Cir. 1998%(thply put,

the state cannot successfully oppose a pastis request for a state court evidentiary

hearing, then argue in federal habeas priogs that the petitioneshould be faulted for
not succeeding.”)Libberton v. Ryan583 F.3d 1147, 1165t® Cir. 2009) (finding
petitioner diligent where the state court s&d to fund mitigation investigation an
denied evidentiary hearing).

Petitioner had every oppartity in state court to obtain and present t
information he offers nowHis failure to do so comitutes a lack of diligencesee Alley
307 F.3d at 390-91 (findg petitioner was not entitled tevidentiary hearing on his
unexhausted claims of judicial bias, givhrs failure to pursue claims in state cou
despite his awareness of alleged bias ort phatrial judge ad evidentiary hearing
conducted on bias issun state court).

Petitioner does not argue thHag¢ can meet the except®io the (e)(R diligence
requirement. Therefore, he is not entitledetxpand the record dio an evidentiary
hearing.

Finally, Petitioner concedes that a numbiehis habeas claimsere not presented
in state court. With respect to these claiine argues that evidentiary development
necessary to establishuse for their default undevartinez v. Ryan132 S. Ct. 1309
(2012). (Doc. 56 at 53.)

Pursuanto Martinez a petitioner may establish cause procedural default of &
claim of ineffective assistance of triabunsel by demonstratinpat PCR counsel was
ineffective and the underlyingneffective assistance dfial counsel claim has some
merit.132 S. Ct. at 131&ee Cook v. Ryas88 F.3d 598, 607 {9 Cir. 2012). The Ninth
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Circuit has extended the holdingMuartinezto apply to procedurlgl defaulted claims of
ineffective assistance of appellate counst. Van Nguyen v. Curry736 F.3d 1287,
1294-95 (9th Cir. 2013).

Of the claims Petitioner concedes were not presented in state court, 13
ineffectiveness of trialand/or appellate counselPetitioner asserts that he “wil
demonstrate at an evidemylahearing that post-conviction counsel fell below tf
standards of a minimally corafent capital post-convictiorttarney whenshe failed to
raise these meritorious claims.Sde, e.g Doc. 38 at 110-1)1 He does not specify,
however, what new facts wallbe relevant to a consrhtion of PCR counsel’s
effectiveness. The Court finds thateridentiary hearing is not warranted.

The cause and prejudice analysis uridartinezis based on an assessment of t
defaulted ineffective assistance claimsPltitioner’'s case, none of these claims requ
new evidence to evaluate the effectiveness of trial or appellate counsel.

For example, Petitioner alleges that tdalinsel performed ineffectively in failing
to ensure that a completeatrrecord was created (Claim 6) and that appellate cou
performed ineffectively by failip to raise the issue on & (Claim 7). Other claims
relate to counsel's handling of evidentiary ssuincluding the medical examiner’
testimony (Claims 12 and 13) atite admission of the ligataiPetitioner used to strangl
Elizabeth (Claim 18). Petitioner also alleggpellate counsel performed ineffectively b
failing to raise a claim that his due proceghts were violated whelne was “forced” to
proceed to trial in themmediate aftermath oRing (Claim 16); failing to challenge

multiple instances of prosecutorial miscondi@aim 21); failing to raise a claim that th

trial court improperly instructed the jury @it its sentencing options (Claims 24, 26);

failing to challenge the trial court’s exclusiohexecution-impact evidence at sentencif
(Claim 28); failing to allege that the ArizarSupreme Court’s independent review of t

(F)(6) aggravating factor was flawed (ClaB0); failing to raise a claim alleging &x

" Martinez does not apply to the remaining ofei, Claims 11, 15, 17, 23, 25, 27
29, 31, 34-50.
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Post Facto violation based on Petitioner'sentencing under Arizona’s pditag

sentencing scheme (Claim 33)d failing to challenge the (F)(6) aggravator (Claim 33).

The record is completeith respect to these inefféat assistance of trial and
appellate counsel claim§&§ee Wood693 F.3d at 1122. Because there are no facf
disputes concerning the underlying defaulted claims, aeetrary hearing to asses
PCR counsel's performance would bething more than a futile exercis&.btten 137
F.3d at 1176see Beardslee v. Woodfor@868 F.3d 560, 585 (9t@ir. 2004) (explaining
that “an evidentiary hearing is not requinédhe claim presents a purely legal questid
and there are no disputed facts”).

CONCLUSION

For the reasons set forth above,titiamer is not entitld to evidentiary
development on his habeas claims. The Cwiktule on the claims in a later order.

Accordingly,

IT 1S ORDERED DENYING Petitioner's motion for adentiary development
(Doc. 56).

Dated this § day of September, 2015.

A

Hon ablalohn_\]. Tuchi
United States District Judge
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