Newell v. Ryan et |

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Steven Ray Newell, No. CV-12-02038-PHX-JJT
N DEATH PENALTY CASE
Petitioner,
ORDER
V.

Charles L Ryan, et al.,

Regpondents.

Before the Court is Petitioner Steven Ray Newell's MotianTiemporary Stay
and Abeyance and to Legally present Petitioner in Stateo@t Proceedings. (Doc. 72.

Newell asks the Court to stay and hold hissdasabeyance while haursues state cour!

relief underLynch v. Arizona 136 S. Ct. 1818 (2016) €p curiam). He also seeks$

permission for his federal habeas counselafipear on his behalf in state cout
Respondents filed a responiseopposition. (Doc. 73.) Fdahe reasons set forth below
the motion is denied.
BACKGROUND
In 2001, Newell sexually assaulted amadirdered an eight-yeald girl. A jury

convicted him of first-degree murder, sekaanduct with a minor, and kidnapping. H
was sentenced to death on the first-degmurder conviction. The Arizona Supren
Court affirmed the convictions and sentencgsite v. Newell212 Ariz. 389, 132 P.3d
833 (2006). After unsuccesé$ifupursuing post-convictiomelief, Newell filed a petition

for writ of habeas corpus in this CoufDoc. 38.) In Claim 25 ohis habeas petition,
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Newell alleges that the trial court violatets due process rights by instructing the ju
that if it did not sentence Mell to death, he could bsentenced to life with the
possibility of parole after 35ears when, in fact, the earligsbssibility of parole would
have been after 58 yearsd.(at 183—84.) Newell did not rashis claim in state court,
and in Claim 26 he alleges that appellatensel performed ineffectively in failing to dg
so. (d. at 186.) Newell asks the Court to stay tlase so that he caeturn to state court
to raise these allegations.
ANALYSIS

When a petitioner has an available regen state court that he has nc
procedurally defaulted, it is appropriater the federal court to stay the habes
proceedings if (1) there was good cause for the petitioner’s failure to exhaust his ¢
first in state court, (2) hisnexhausted claims are potentiaiieritorious, and (3) there ig
no indication that he engad in intentionally dilatory litigation tactic&ee Rhines v.
Weber 544 U.S. 269, 277 (2005).

Newell contends that under Rule 33)l(of the Arizona Rules of Criminal
Procedure, the United Statesigfeme Court’'s recent decision ktynch provides an
available remedy in state court. Rule 32.1{g)vides that a defendant may file a petitig
for post-conviction relief on the ground that “[tlhere has been a significant change |
law that if determined to apply to féedant's case would probably overturn th
defendant’s conviction or senteritAriz. R. Crim. P. 32.1(g).

Arizona courts have desbad a significant change the law as a “transformative

event,” State v. Shrum220 Ariz. 115, 118, 203 P.3dL75, 1178 (2009), and a “clear

break” or “sharp ak” with the pastState v. Slemmet,70 Ariz. 174182, 823 P.2d 41,
49 (1991). “The archetype of such a chaogeurs when an appellate court overrul
previously binding case lawShrum 220 Ariz. at 118, 203 P.3at 1178. A statutory or
constitutional amendment representing a defibitsak from prior law can also constitut
a significant change in the lavd. at 119, 203 P.3d at 1178ee State v. Werderma2B7
Ariz. 342, 343, 350 P.3846, 847 (App. 2015).
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InLynch 136 S. Ct. 1818, th®upreme Court appliegsimmons v. South Carolina
512 U.S. 154 (1994), to ami#al sentencing in Arizon&simmondheld thatwhen future
dangerousness is arsie in a capital sentencing detaration, the defendant has a d(
process right to require that his sentencing jpe informed of hisneligibility for parole.
512 U.S. at 171.

In Lynch the defendant was convicted of merrénd other crimes. 136 S. Ct. :
1818. Before the penalty phase of his trigydoe the state succeskdy moved to prevent
his counsel from informing #h jury that, if the defendant did not receive a de:
sentence, he would be semted to life in prison withut possibility of parolé.ld. at
1819. The jury sentenced him to dedth.On appeal, Lynch argued that, because
state had made his future dangerousness am ilssuguing for the death penalty, the ju
should have been givenSimmongnstruction stating that the only non-capital senter
he could receive under Arizona lawas life imprisonmen without parole.ld. The
Arizona Supreme Court affirmed, haoid that the failure to give tfeimmonsnstruction
was not error because the defendant could have receivedsariifence thawould have
made him eligible for releasster 25 years—even thougimy such release would hav
required executive clemendyl. at 1820.

The United States Supreme Court reversddThe Court reiterated that unde
Simmonsand its progeny, “where a capital defendsufititure dangerousness is at issy
and the only sentencing alternative to deathilable to the juryis life imprisonment
without possibility of parole,the Due Process Clause tifles the defendant to inform

the jury of [his] parte ineligibility, either by a jury instructia or in arguments by

counsel.”ld. at 1818 (internal quotations omittedhe Court explained that neither the

possibility of executive clemencyor the possibility that swtparole statutes will be

amended can justify refusing arpke-ineligibility instruction.ld. at 1820.

L When Lynch and Newell were triedyrizona law prevented all felons whd
committed offenses after @9 from obtaining parolé&seeA.R.S. § 41-1604.09(1).
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Newell concedes thdtynch was not a clear break from the past and did
overturn binding precedent. (Doc. % 2.) Instead, he argues thlagnch was a
“transformative event . . . fdkrizona law[because] it explicitlydecided that Arizona’s
treatment of theSimmonsissue was contrary to due procesdd. (at 3.) Therefore,
according to Newell, “he now baan available state courtmedy for the ongoing federa
constitutional error, which was not available unstatelaw until Lynch” (1d.)

The Court concludes thatynch does not represent a change in the laynch
simply applied existing law to an Arizonasea It was not a transformative event of t
kind described by Arizona courts in interpreting Rule 32.1(ggHrum for example, the
Arizona Supreme Court citeing v. Arizona536 U.S. 584 (2002), as a “significar
change in the law.” 220 Arizat 119, 203 P.3d at 117®ing “expressly overruled”
Walton v. Arizona497 U.S. 639 (1990). As the idona Supreme Court explaineg
“before Ring, a criminal defendant was foreclosed\bgaltonfrom arguing that he had 4
right to trial by jury on capital aggravating factol®ing transformed existing Sixth
Amendment law to provide for just such a rigtlrum 220 Ariz. at 119, 203 P.3d a
1179.

In contrast to the holding iRing Lynch did not transform Arizona law. The
holding does not constitute agsificant change in law fopurposes of Re 32.1(Qg).
Therefore, Newell does not have an avadabémedy in state court, and a stay
inappropriate.

In addition, Newell's allegations are npotentially meritorious, as required fo
the Court to issue a stay undnines Newell’'s due process rights were not violated. T
trial court instructed the jury that if it did not sentence Newell to death, the court W
sentence him “either to life imprisonment without the possibility of parole, or life with
parole until at least 35 years have passedl” 2R3/04, a.m., at3; RT 2/24/04 at 50—
51.) Newell argues in his habeas petition tiet instruction was incorrect because

actually was not eligible for parole for 58 ygafDoc. 38 at 185.) He now argues that
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not was eligible for parolat all and therefore undéwynch his due process rights wer
violated by the trial court’s instructionsSéeDoc.72 at 3.)

UnderLynchand Simmonsdue process requires a gareligibility instruction

only where the state argues tlts defendant’s future dangeisness militates in favor of

the death penaltysee Lynchl136 S. Ct. at 1818. Ukk the prosecutors i@Bimmonsand

Lynch the State did not make an issue ofMgl's future dangerousness by arguing thiat

he would “pose a threat to society in the futurimons512 U.S. at 177. The State di

not explicitly argue that the jury should impose aatifiesentence in order to prote¢

society from Newell. Seml. at 157 (noting the prosecutiamroduced evidnce that the

defendant posed a continuirdanger to elderly womeand argued the jury should

impose the death sentenceaasact of “self-defens@”Nor didthe prosecutor in Newell’s

case “accentuate|] the clearphcation of future dangeronsss raised by the evidence

Kelly v. South Carolina534 U.S. 246, 255 (2002prpsecution presented evidence that

while in prison, Kelly made a knife, attebted to escape, and plaad to hold a female

guard as a hostage, as well @sdence of “Kelly’s sadisnat an early age, and his

inclination to kill anyone whoubbed him the wrong way.”).

Newell does not contend that the State gmésd evidence or argued that he wou

be dangerous to society if released. Indtehe asserts that the issue of futu
dangerousness is inherent in all capital secihgs and that the future dangerous elem
can be met without the prosecutor makanyy specific argument about the issuged
Doc. 71 at 4-5.) This assertion is notquasive, and Newell does not support it wi
relevant case law. The future dangemoess element cannot be met unless
prosecution offers some ewdce or argument that afdedant will be a danger if
released from prisorSee Kelly534 U.S. at 254 n.4ee also Moeller v. Wehe835 F.
Supp. 2d 1036, 106QD.S.D. 2009) (“[T]ke Supreme Court has not interpreted

extended its holding i®immons. . . to hold that due press requires that a jury in 3

capital case be advised that a person subjddetonprisonment is ialigible for parole

when . . . the State has pret®ehno evidence at the penalty phase and has not a
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penalty phase argued future dangerousnesofjer amended on denial o
reconsiderationNo. CIV. 04-4200, 2010 WL 951901(D.S.D. Apr.9, 2010), andff'd,
649 F.3d 839 (8th Cir. 2011).

Finally, because there was mloie process violatiorgppellate counsel did not
perform ineffectively in failingo raise such a claingee Jones v. Smith31 F.3d 1227,
1239 n. 8 (9th Cir. 2000) (fding no prejudice when appellateunsel fails to raise an

iIssue on direct appeal thatnot grounds for reversalMiller v. Kenney, 882 F.2d 1428,

f

1434 (9th Cir. 1989) (explaining that @glate counsel remains above an objective

standard of competence andedmot cause prejudice when dheclines to raise a weak

issue on appeal). Therefore, Newell's allewa of ineffective assistance of appellat
counsel is not potially meritorious.
CONCLUSION
Newell is not entitled to a staizynchis not a significant cdinge in the law for
purposes of Rule 32.1(g). Newell's claim af due process violation based on tl

sentencing instructions is npbtentially meritorious undérhines

Having determinedthat Newell is not entitled to astay to exhaust these

allegations, the Court findgt is not appropriate to #worize the Federal Publig
Defender’s Office to represt him in state courSee Harbison v. Belb56 U.S. 180, 190
n.7 (2009) (“[A] district court may determine on a case-by-bases that it is appropriate
for federal counsel to exhaust a claim the course of her federal habesd
representation.”).

Accordingly,

IT 1S ORDERED denying Newell's Motion foiTemporary Stay and Abeyanc
and to Legally RepreseRetitioner in State CouProceedings. (Doc. 72.)

Dated this 28 day of October, 2016.

O

Hongrable n J. Tuchi
Uni Statés District Jge
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