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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Steven Ray Newell, No. CV-12-02038-PHX-JJT
Petitioner, ORDER
V. DEATH PENALTY CASE

Charles L. Ryaret al,

Regpondents.

Before the Court is the petition for writ of habeas corpus filed by Steven Newe
Arizona death row inmate. (Doc. 38.) Respents filed an answer and Newell filed
reply. (Docs. 45, 52.) For the reasons sahfbelow, the Court denies the petition.

l. BACKGROUND

Newell sexually assaulted and murdereght-year-old Ezabeth Byrd. The
following factual summary of #hcrimes is taken from the oypon of the Arizona Suprems
Court inState v. NewelR12 Ariz. 389, 393-96, 132.3d 833, 837—40 (2006).

On the morning of May 23, 2001, a neighlsaw Elizabeth walking toward schod
with Newell following closely behind. Abdwan hour later, a Salt River Project (“SRP
employee working in a field near the schoame upon someone sthng in an irrigation
ditch. The person turned @hooked at him and then ran away. The employee noticq
piece of green carpeting in the water n@bere the person had been standing.

That afternoon, Elizabeth’s motheriged home to find that Elizabeth had ng

returned from school. When Ediketh did not come home thaght, the police were called
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The officers were told thatliZabeth had not been in schdbht day. A missing persons

report was called in.

The next morning, while searchingettield near the $wol, Phoenix Police
Department officers discovered a child’sos, a children’s book, a black purse ¢
knapsack, a pair of socks, and a coin purbat afternoon, a detective from the Maricoy
County Sheriff's Office discovedeElizabeth’s body in arrrigation ditch in the field,
rolled up in green carpeting. Shoenps were found along the ditch.

Later that day, the SRP employee wenthi® Sheriff's office after seeing a new
report about the investigation. He was shavphotographic lineufgut did not identify
anyone in the lineup as the pemshe had seen in the ditch.

An autopsy revealed bruising on Elizdiisthands, wrists, and forearms. A ligatut
was still tied around Elizabeth’scle and there were abrasionstba left side of her neck,
consistent with fingers grasping at the ligattnying to remove it. She also had bruisir
and an abrasion on her face.

The autopsy also revealed evidence g&tiabassault. Elizabeth’s vulva was bruise
and the vaginal tract had abrasions, withaa ta the side of one of the abrasions.

The medical examiner concluded th&izabeth died from asphyxiation due t
ligature strangulation. Onceghigature had been tightenedizBbeth likely died within a
minute or two. The medical examiner furthetaitmined that it was likely that Elizabetl
had stopped breathing before she was placed in the water.

Elizabeth’s underwear, along with blood neg and tissue samples, were collect
and sent to the Department of Ralsafety (“DPS”) lab for testing.

A detective from the Maricopa Countgheriff's Office contacted Newell on
May 27, 2001. Newell agreed to come to tlaish to be interviewed. He was asked abg
the day of Elizabeth’s disappeaca and if he knew anythirtat might be helpful to the
investigation. Newell described what he didttday but made no inaminating statements.

Newell was contacted again by a detectv&lizabeth’s funeral on June 2, 200

Newell voluntarily went to thetation and again answeredegtions about his activities at
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the time of Elizabeth’s disappearance. Duringjititerview, Newell's shoes were taken f{
be compared with the footprinés the ditch. Two days latean analyst from the Sheriff’'s
office concluded that it was “highly probabldiat the footprints at the crime scene h;
been made by Newell’s shoes.

On the evening of June 4, two deteesiwcontacted Newell and asked if he wol
consent to another intervieWewell agreed. Shortly after 8:@0m., the detectives bega
guestioning him. The intesgation was videotaped.

Newell initially denied having anything o with Elizabeth’death. Eventually,
however, he acknowledged that had been with her indHield on the morning of her
disappearance. He admittedreed grabbed her amdaced her between his legs while I
rubbed up against her, causinghho ejaculate. He also acknowledged placing her in
water. When he saw the SRP employee,dwei@d Elizabeth with the carpeting and ra
off. Newell maintained that Elabeth was alive when he ldfer in the ditch and denied
sexually abusing her. He was takefaibon the morning of June 5, 2001.

Later that day, the SRP employee wiagven another photo lingywhich included
a picture of Newell. This time hdentified Newell as the persdme had seen in the ditch

A criminalist with the DPS conducted analysis on Elizabeth’s underwear. Sem
was found inside, and DNA analysigadished that Newell was the source.

A jury convicted Newell of first-degremurder, sexual conduetith a minor, and
kidnapping. He was sentenced to deathhaenfirst-degree murder conviction.

The Arizona Supreme Court affirmdide convictions and sentencéewel| 212
Ariz. at 393-96, 13P.3d at 837—-40.

In 2009, Newell filed a petition fopost-conviction relief (“PCR”), raising

allegations of ineffective assistance of cain¥he PCR court denied relief after holding

an evidentiary hearing. In 2012, the Arizona Supré&uert denied Newell's petition for

review.
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Newell filed his petition for wt of habeas corpus inithCourt on July 3, 2013.
(Doc. 38.) Newell filed a motio for evidentiary development, which the Court denig
(Doc. 65.)

. APPLICABLE LAW

Federal habeas claims are analyzadew the Antiterrorism and Effective Deat
Penalty Act (“AEDPA”). Under the AEDPA, a figoner is not entitledo habeas relief on
any claim adjudicated on the merits in stadert unless the state court’'s adjudication
resulted in a decision that was contrarydojnvolved an unreasonable application ¢
clearly established federal law or (2)swéed in a decision that was based on
unreasonable determination of the facts in lighthe evidence prested in state court.
28 U.S.C. § 2254(d).

The Supreme Court hasnphasized that “amnreasonablepplication of federal law
Is different from anncorrectapplication of federal lawWilliams v. Taylor 529 U.S. 362,
410 (2000). Under 8§ 2254(d), “[a] state court's determamtion that a claim lacks merit
precludes federal habeas relief so long asviaded jurists could disagree’ on the correctne
of the state court’s decisionHarrington v. Richter 562 U.S. 86,101 (2011). “[A] state
prisoner must show that the state court’s rutinghe claim being presated in federal court
was so lacking in justificatiothat there was arror well understoodnd comprehended in
existing law beyond angossibility for fairmnded disagreementd. at 103.

Under § 2254(d)(2), a state court’s factdelermination is presumed correct and
petitioner bears the burden of overcoming thi@sumption withclear and convincing
evidence. 28 U.S.C. § 2254(e)($atisfying § 2254(d)(2) is aadinting” burden, “one that
will be satisfied in relatively few caseslaylor v. Maddox366 F.3d 992, 1000 (9th Cir
2004). A state court’s “factual determinatiom unreasonable merely because [a] fedg
habeas court would have reached a diffel@nclusion in the first instancaood v.
Allen, 558 U.S. 290, 301 (2010nstead, a federal habeasuct “must be convinced thal
an appellate panel, applying the normahdtads of appellate reaxv, could not reasonably

conclude that the finding is supported by the recardylor, 366 F.3d at 1000.
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In Cullen v. Pinholster563 U.S. 170181 (2011), the Court reiterated that “revie
under 8 2254(d)(1) is limited te record that was beforeetistate court that adjudicate
the claim on the meritsSee Murray (Robert) v. Schrir@45 F.3d 984, 99@®th Cir. 2014)
(“Along with the significant dierence AEDPA requires usadford state courts’ decisions
AEDPA also restricts the scope of the evidened e can rely on in the normal course
discharging our responsibilities under § 2254(d)(1).”).

For claims not adjudicated on the meritstate court, federal review is general
not available when the clainmave been denied pursuantato independent and adequa
state procedural rul€oleman v. Thompspb01 U.S. 722, 750 (1991) Arizona, there
are two avenues for petitionersdrhaust federal constitutidngaims: direct appeal and
PCR proceedings. Rule 32 tfe Arizona Rules of Crimal Procedure governs PCH
proceedings and provides that a petitiongréecluded from relief on any claim that coul
have been raised on appealn a prior PCR petitiorAriz. R. Crim. P. 32.2(a)(3).

For unexhausted and defadltelaims, “federal habeaswew . . . is barred unless
the prisoner can demonstrate cause for tii@utteand actual prejudice as a result of tf
alleged violation of federal lavoy demonstrate that failureconsider the claims will result
in a fundamental miscarriage of justic€oleman 501 U.S. at 750Colemanfurther held
that ineffective assistance cbunsel in PCR proceedings da®t establish cause for th
procedural default of a claind.

In Martinez v. Ryan566 U.S. 1 (2012), however giCourt established a “narrov
exception” to the ne announced i€oleman UnderMartinez a petitioner may establish
cause for the procedural default of an inetifee assistance claiftoy demonstrating two
things: (1) ‘counsel in the initial-review caléal proceeding, whetbe claim should have
been raised, was ineffidee under the standards 8frickland. . . and (2) ‘the underlying
ineffective-assistance-of-trial-counsel claimaisubstantial one, wthds to say that the
prisoner must demonstrate that the claim has some mé&adk v. Ryan688 F.3d 598,
607 (9th Cir. 2012JquotingMartinez 566 U.S. at 14)see Clabourne v. Ryai45 F.3d
362, 377 (9th Cir. 2014pverruled on other groursdby McKinney v. Rya®13 F.3d 798
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(9th Cir. 2015).The Ninth Circuit has explainethat “PCR counsel would not bg
ineffective for failure to raise aneffective assistance of casgl claim with respect to trial
counsel who was not cartsitionally ineffective.”Sexton v. Cozne679 F.3d 1150, 1157
(9th Cir. 2012).

Martinezapplies only to claims of ineffectivassistance of trial counsel; it has n
been expanded to other types of claiRigzuto v. RamirezZ83 F.3d 1171, 1177 (9th Cir
2015) (explaining that the Ninth Circuit $i&not allowed petitioners to substantiall
expand the scope Martinezbeyond the circumstances presemtiartineZ’); Hunton v.
Sinclair, 732 F.3d 1124, 1126-2Bth Cir. 2013) (denyingetitioner's argument that
Martinezpermitted the resuscitatiai a procedurally defaulteBrady claim, holding that
only the Supreme Court could expand the applicatioMaitinez to other areas)see
Davila v. Davis 137 S. Ct. 2058, 2062—-62(Q117) (explaining that thiglartinezexception
does not apply to claims of ineftaee assistance of appellate counsel).

. ANALYSIS

The Court will first address Newell's clas of ineffective assistance of tria
counsel. The Court will then discuss Newsliemaining exhaustedaims. Finally, the
Court will address Newell’s unexhausted claims.

A. Ineffective Assistance of Counsel

Claims of ineffective assistance of coehare governed by the principles set for
in Strickland v. Washingtor66 U.S. 668 674 (Bd). To prevail unde6trickland a
petitioner must show that counsel's repréaton fell below an objective standard ¢
reasonableness and that the deficy prejudiced the defendd. at 687—88.

The inquiry undeS6tricklandis highly deferential, antevery effort [must] be made

to eliminate the distorting effects of hindsigiotyeconstruct the cimenstances of counsel’s

challenged conduct, and to evaluate the aohféfom counsel's perspective at the time,

Id. at 689;see Wong v. Belmontdsh8 U.S. 15 (2009) (per curianBpbby v. Van Hogk
558 U.S. 4 (2009) (per curian@px v. Ayers613 F.3d 883, 893 (9th Cir. 2010). To satis

Stricklands first prong, a defendant must egeme “the presumption that, under th
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circumstances, the challenged action mightdmesidered sound tligtrategy.” 466 U.S.
at 689. “The test has nothing to do with wtred best lawyers would have done. Nor is t
test even what most good lawyers would hdwee. We ask only whether some reasona
lawyer at the trial could have acted, in theemstances, as defense counsel acted at tr
White v. Singletary972 F.2d 1218,220 (11th Cir. 1992)

With respect tdStricklands second prong, a petitionarust affirmatively prove
prejudice by “show[ing] that there is a reasonable probabiligy, thut for counsel's
unprofessional errors, the result of the proloeg would have been different. A reasonal
probability is a probability suffient to undermine confidende the outcome.” 466 U.S.
at 694.

“SurmountingStricklands high bar is never an easy tasRddilla v. Kentucky559
U.S. 356, 371 (2010), and “[e]stablishitigat a state court’s application $fricklandwas
unreasonable under § 2254{g)all the more difficult.”"Richter, 562 U.S. at 105. As thg
Court explained ifRichter.

Even undede novaeview, the standard for judging counsel’'s representation
is a most deferential one. Unlike later reviewing court, the attorney
observed the relevant proceedings, kioéwaterials outside the record, and
interacted with the client, with opposingunsel, and with the judge. Itis “all
too tempting” to “second-guess counsehssistance after conviction or
adverse sentence3{rickland 466 U.S.] at 689. The question is whether an
attorney’s representation amountéal incompetence under “prevailing
professional norms,” not whether it dated from best practices or most
common customldl.] at 690.

Establishing that a state court’'s application Sirickland was
unreasonable under § 2254(d) is alltin@re difficult. The standards created
by Stricklandand 8§ 2254(d) are both “highly deferential,” and when the two
apply in tandem, review is “doubly” so. TBricklandstandard is a general
one, so the range of reasonable appboa is substantial. Federal habeas
courts must guard against the dangéequating unresonableness under
Stricklandwith unreasonableness under $2@1). When § 2254(d) applies,
the question is not whether counselidions were reasonable. The question
is whether there is any reasonaldegument that counsel satisfied
Stricklands deferential standard.
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Id. (additional citations omittedsee Knowles v. Mirzayancg56 U.S. 111, 123 (2009
(discussing “doubly deferential juadal review that applies toStricklandclaim under the
§ 2254(d)(1) standard”).

Claims 1-4:

Newell raises several claims of ineffeetigssistance of counsel at sentencing.

alleges that counsel failed to investigateaohtand present mitigation evidence from lay

and expert witnesses. The categorieomwitted mitigating evidence include Newell’

“upbringing amid a multi-gemational history ofviolence”; severe and chronic drug

addiction and “the effects ofudg use at the time of the criméamily history of instability,
neglect, and physical, mental, emotionald asexual abuse; and mental and cogniti
impairments. The PCR court denied thelséms on the merits. (ME 1/12/12 at 319.)
The claims are interlinked. The discussithat follows encmpasses the Court’s
resolution of all of Newell’'s allegations of ifective assistance of aosel at sentencing.
Background
Before trial, Newell's counsel retad three experts who examined Newe
Dr. Pablo Stewart, a forensic psychiatrdiggnosed Newell with Post-Traumatic Stre

Disorder (PTSD), major demsive disorder, Attention Deit/Hyperactivity Disorder

He

U7

ve

(ADHD), cognitive disordernot otherwise specified (NOS), and polysubstarice

dependence. (Doc. 59-4, Ex. 39.) Dr. John Wje&kclinical neuropsychologist, diagnosed

Newell with ADHD, polysubstance abuse atependence, and cagwe disorder NOS.

(Doc. 59-5, Ex. 43.) D Richard Lanyon, a psychologisiagnosed Newell with severe

methamphetamine abuse and severe bordepknsonality disorde¢(Doc. 59-6, Ex. 44.)
On September 10, 2003, the State filedRequest for Dischure of Mitigation

Evidence. (ROA 67%)The court ordered the defensedisclose its mitigation witnesses

and evidence by the beginning of Novembed320n November 22003 the State filed

a renewed motion for disclosure and indicatead thintended to retain an expert witnes

1“ME” refers to the minute dries of the trial court.
2 “ROA” refers to the reaal on appeal from Newell’s trial and sentencing (C3
No. CR-04-0074-AP).
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to examine Newell. (ROA 98Newell filed an objection badeon his Fifth, Sixth, and
Fourteenth Amendmenights. (ROA 100.)

The trial court granted the State’s motiROA 105.) Newell filed a request to sta
in order to file a special action. The trialurbdenied the requediRT 12/12/03 at 14.)

S

Newell then filed a special action and soughta 8t the Arizona Supreme Court. He citgd
Phillips v. Araneta208 Ariz. 280, 93 P.3d480 (2004), a speciakttion the supreme court
had accepted to consider whetl@ecourt could compel a defgant to participate in a
mental health examitian with the State’s expert. (ROA 115.)

On January 7, 2004, the Arizona Supremar€denied the stay and issued an order
to the trial court.Il.) The order gave the trial court distion to order Newell to submit tg
the State’s mental-health examination, lasg as no information gained during thie
examination would be used in “a mannerfara purpose that contravene[d] [Newell]'s
privilege against self-incrimination.’Ild.) The court further ordedethat no information
gained during the examination could be useany criminal proceeding, except on issuges
raised by Newell in the penalty phase. Findly order specified that if Newell refused o
cooperate, the trial court had the disaetito preclude him frm presenting expert
evidence on thessue of his mental conditiorid()

Ultimately, Newell refused to submit tthe examination, and the trial couft
precluded all mental health evidence. (ROA 112.)

On June 30, 2004, after Petitioner’s taall sentencing, the &ona Supreme Court

174

issued its opinion iRrPhillips, holding that once a defendantghis mental health in issu¢
“during the penalty phase of a capital tria,trial court may ordehe defendant to submit
to a mental examination by the Statexpert. 208 Ariz. at 283, 93 P.3d at 483.

1. Sentencin@earing

Counsel called seven witnesses to @néesnitigating evidence on Newell's behaly.
The witnesses included Newell’'s mother, stépe#g sister, auntsnd neighbors familiar

with Newell’s upbringing.
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Newell's mother, Kathy, testified that stepped out of schodalfter eighth grade.
(RT 2/23/04, a.m., at 43.5he began using drugs at age &%) (
Kathy testified that Newell neveknew his biological father.d. at 43.) Newell

spent much of his early ttthood living with his mateal grandmother, Eulald. at 43—

45.) This was the most sialperiod in his life. Id. at 44.) Nevertheless, while living a‘t
0

Eula’s house, Newell was sexually abusddage eight or nine, when a 12-year-
neighbor attempted to sodomize hihdl. @t 50.) Kathy testified ta possible second, later
incident of attempted sexudlase perpetrated by a babysitidro also attempted to moles
Newell’s sister. Id. at 51-52.)

When Newell was 15 or 16 months oldathy moved with her boyfriend, Ker
Offlick, to Ohio. (d. at 43.) Offlick beat her and Newellhey moved to a shelter befor
returning to Phoenix andawing back in with Eula.l¢. at 45.)

When Newell was around eight years di@thy married Richard Lincks. Soor
thereafter they moved to Las Vegaith Newell and his sisterdd( at 46.) When Lincks,
also a drug user, lost his job in Las Vegasdterned to Phoenix alone, leaving Kathy af
the children homelesdd( at 47.) The family sgnt some time living in a vacant fieldid )

Kathy and Lincks were botirrested on drug chargeslifo8 when Newell was 18

(Id. at 48.) Lincks was sentenced to threargdor manufacturing methamphetamine while

Kathy was placed on probatiomd) Because of the drug usedatheir financial problems,
Kathy and Richard fought t&n, sometimes in front Mewell and his sisterld. at 49.)
Finally, Kathy testified that she rememééia period when Newengaged in self-
harm, cutting and burning him§e(RT 2/23/04, p.m., at 16.)
Newell’s stepfather, Richard Lincks, alsstified that herad Kathy would get high
and fight. (d. at 20-21.) He acknowledged smokimgthamphetamine with Newell whe
Newell was in the seventh grad#d.(at 28—-29.) They smoked meth together on seve

occasions.Ifl. at 35-36.)

3 “RT” refers to the court reporter’s transcript.
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Tracy Newell, Newell's older sister, testdievhile the family wa living with Eula,
Kathy would “just disappear” for perioddd( at 44.) After Eula died, the family moved
lot. (Id. at 40.) Their parents used drugs toge#mat fought in fronbf Newell and Tracy.

(Id. at 46, 48.) Tracy testified that she andvgl were raised in the “drug life” and it wag

all they ever knew.ld. at 44.)

Mary Lou Trundle, Eula’s neighbor, testifi¢hat Kathy did not do much parenting
(Id. at 55.) Newell spent time at Trundle’suse because his mother was not aroulad.
at 56.)

Ginger Whitely testified her daughter svewell’s girlfriend when he was 14d(

at 60.) She allowed Newell and her daughtdivie together in a trailer on her property.

(Id.) Ginger used and manufactured methamphetanitheat(62.)

Kathy's sisters Sherry Osbboand Connie Hendrick tesefl that Kathy used drugg
and was an irresponsible pare@sborn testified that Newathme to stay with her wher
he was 12 but she had to ask him to leave #ftee days because he could not follow t
rules. (d. at 75.) Osborn believed that Newell’'s matihad never set any rules for him t
follow. (Id. at 76.) Hendrick testifiethat Newell's mother did riccall the police after the
incident of alleged sexuabuse by a neighbor boyd(at 80—81.) Hendrick also testifiec
that she had heard about Newltting and burning himselfld. at 84.)

Newell's counsel then presented an offeproof regarding the proposed testimor
of Dr. Stewart, who diagnosed Newell with “pibgumatic stress disorder as a result of |
physical abuse he suffered ashild and the physicahd emotional abandonment, th
drug use, and as ewdces by his self-mutilation and burnindd.(at 88-89.) Counsel alsq
stated that he believed Dr. Stewart'sti@ony could provide a connection betwesg
Newell's background and the crimekl.(at 89.)

2. PCRproceedings

In his PCR petition, Newell alleged thiaial counsel performecdheffectively at
sentencing by failing to preséisubstantial mitigation evidengdailing to present expert

testimony regarding Newell’'s mental headthd its connection to the crimes, failing t
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request an expert on adton and poly-substaecabuse, failing to subpoena certa
witnesses to testify at the penalty phasé, la@ing unprepared thallenge the testimony
of a probation officer who tesigfd in rebuttal for the Stat@Doc. 58-1, Ex. 21.) The PCR
court granted an evidentiary hearing on thedaams and dismissed the remaining clain
in the petition. (ME 3/10/10.)

At the hearing, Newell presentedttesny from lead counsel Bruce Peterson a
second chair Tim Agan. Petersostied he took the case avieom another attorney early
in the proceedings. (RT 3/3/11 at 9-10.) Paounsel had retained a mitigation special
and one expert, Dr. Wicks, but not muchigdtion work had been done when Peters
took over the caseld, at 10.) Peterson retained twadé@nal experts, Drs. Lanyon ang
Stewart. [d.)

Counsel discussed their decision not to pelawell to be exaimed by the State’s

mental health expert. They testified that thesre “flying blind” because this was their

first trial sinceRing*and there was no direct authoritygiaide their desion about whether
to allow Petitioner to be examad by an independent experfdre the guilt phase of trial.
(SeeRT 3/3/11 at 11-15, 36—39.)teeson testified that in adobn to seeking guidance by
filing a special action, he consulted withlleagues and supervisors about the issue,
there was no “consensus among the defenseasato whether counsel should alloy
Newell to be examinelly a State expertld. at 13.) He could not say that he made
“strategic decision” in refusing to let Nelvbe examined, “becausee didn’'t know the
rule.” (Id.) He testified that he didot want Newell to be exarmed without cousel present.
Newell also called Dr. Edward Fren@pharmacologist retained during the PC
proceedings, who testified aliahe behavioral effects ehethamphetamine. Dr. Frenc

did not examine Newell but opined that tremphetamine affected Newell’s ability t

4In Ring v. Arizona536 U.S. 584 (2002), the Supre@eurt held that a jury must
determine the existence of factors necestarimposition of the deatsentence. Prior to
Ring in Arizona the trial judge made thensencing decision in death penalty castiag
invalidated the statute in place at the timéNefvell’'s crime and arrest. He was tried ar
sentenced under the new statutory schiéraeprovided fojury sentencing.
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control his actions at éhtime of the crimesld. at 69, 74.) He also testified that the effeg
of chronic methamphetamine use can include depression, hallucinations, aggr
behavior, and possible brain damade. 4t 66.)

Finally, Newell called Dr. Stewart, who performed a pretrial psycholog
examination of Newell. Dr. Stewart testifitht Newell suffered from PTSD caused by
number of events Newell experienced in blgldhood, including sexual abuse, h
mother’s neglect, and witnessing his mothangpehysically abused. (RT 3/4/11 at 33
Dr. Stewart also diagnosed Newell wllDHD and cognitive disorder NOSd( at 34.)
These conditions also affectbts executive functioning, aaing him to act impulsively
and make poor choicesld( at 48, 60.) Dr. Stewart furér explained that Newell's
conditions, which were never treated, prpdsed him to substance abuse, with New|

using drugs to deal with the symptoms of his disord&tsa({ 48—49.)

In addition to the testiony of Dr. Stewart, Newelpresented reports from the

experts retained by trial counsel, Drs.nkan and Wicks, discussed above, and
declaration by Dr. Karen Froming, a neurogsylogist who examinedewell in October
2008. Dr. Froming highlighted Newell’'sdysfunctional childhood and traumati
experiences and concluded that Newell’'sngs average but he suffered from attentior
and severe memory disad (Doc. 59-5, Ex. 42.)

The parties also stipulatad the admission of the neuropsychological report
Dr. Kiran Amin, an expert retaed by the State. (RT 6/10/11 at 4.) Dr. Amin found th
Newell presented himself as chronically nifsted and suspiciousf others, with

difficulty conforming to sociahorms and accepting responsibility for his actions. (Dg

58-9, Ex. 31, Exhibit “C.”) Dr. Amin fond that Newell likely feigned symptoms of

neurologic and amnestic disorders and pogddigned psychoticrad affective disorder
symptoms. id.)
The State then called Dr. Stevertt, a forensic psychiatrisid; at 7.) Dr. Pitt noted

Newell's history of drug abuse and diagedshim with depressive disorder NOS;
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personality disorder NOS withintisocial traits; and a “ruleut” diagnosis of pedophilia.
(Id. at 16, 35-39.) Dr. Pitt did nobte any cognitive difficultiesld. at 17.)

Dr. Pitt opined that Newell's drug usedamental conditions were not causally
connected to the sexual assaultl murder, and that Newell'stmvior at the time of the
crimes was conscious and purposefldl. @t 30-35.) After sexually assaulting and
strangling Elizabeth, Newell fled after segithe SRP worker, washed his clothes and
shoes, and later attended Elie#iis funeral, participated in the search for her body, and
asked people to concoct an alibi for hihd. @t 35.) These were the behaviors of someone
“acutely aware of their conduct.ld()

Dr. Pitt noted the “huge inconsistency”Newell’'s accounts of his drug use at the
time of the crimes and expressed skepticism about Newell’s clainjuitgirior to the
crimes he had attempted to kill hieflswith an injet¢ion of heroin. [d. at 19, 34.) Dr. Pitt
also opined that Newell was malingering with respect to his inability to recall certain detail
of the crimes.I@. at 35-36.)

The PCR court denied relief. It foundathtrial counsel's decision not to allov
Newell to be examined by the State’s expeheréby forfeiting the opportunity to present
expert mental health evidence at sentege+did not constituteleficient performance
because the decision was supported by strategic grounds: counsel’s good faith beljef tl
allowing Newell to be interviewed by the Stat experts would violathis Fifth and Sixth
Amendment rights, and the fact that presentimsgtal health evidence would have opengd
the door to unfavorable rebuttal eviderfrom the State. (ME 1/12/12 at 4.)

The court also found that Newell was mpoéjudiced by counsel’s performance at
sentencing because the omitted mental headitence was “somewheumulative” to the
evidence presented at trial ands susceptible to impeachméytthe State’s expertdd(
at 8.) The impeachmemtvidence “would have affected the weight theyjwould have

afforded the mental health experts’ opinion&d: at 9.)
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3. Analysis

The PCR court’'s rejection of theseaiohs was neither contrary to nor :Ln

unreasonable application 8frickland nor was it based on an unreasonable determin
of the facts. First, the allegan that counsel performed iifiectively in presenting expert
evidence is premised on the argument toamnsel performed defently by not allowing
Newell to submit to an examination by thatsts expert. As noted, the PCR court four
that counsel’s decision was supported bytastyia considerations meant to protect News
from the presentation of damaging new information.
“Strategic choices made after thorough stigation of law and facts relevant t
plausible options are virtually unchallengeabi8ttickland 446 U.S at 690. While trial
counsel would not characterizeethdecision as “strategicgdue to their uncertainty abou
the applicable rules, their testimony during BCR hearing demonstrated that the decis
was informed and rational, based on reseanchconsultation with other defense attorney

See Mirzayangeb56 U.S. at 125-26 (finding nofargent performance where decision t

drop insanity defense was not made rashly reached after counsel carefully weighe

their options). Moreover, as the PCR court recogph (ME 1/12/12 at 4), “the rule that a
attorney is not liable for amrror of judgment on an sattled proposition of law is
universally recognized 3mith v. Singletaryl 70 F.3d 1051, 1054 1th Cir. 1999).

Moreover, the Ninth Circuit lsaexplained that “even wheethere is a strong basi

for a mental defense, an atiey may forego that defensénere the attorney’s experts

would be subject to cross-examination lshea equally persuasive psychiatric opiniof
that reach a different conclusiondendricks v. Calderagn70 F.3d 1032, 1038 (9th Cir
1995) (citingHarris v. Vasque949 F.2d 1497, 152®th Cir. 1990))see Mickey v. Ayers
606 F.3d 1223, 1246 (9th Ci2010) (explaining “it is not deient to refuse to join
a battle royale of experts”). As discussed beline opinions of Newks experts were ripe
for impeachment.

In sum, ounsel's performance at sentencing wagell within the range of

professionally reasonable judgmentgdan Hook 558 U.S. at 12 (quotingtrickland 466
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U.S. at 699). Ivan Hook defense counsel spoke with the defendant’s mother, father, aunt
and a family friend; met with two expert wisses; reviewed military and medical records;
and considered retainirggmitigation specialistd. at 9-10. Counsel presented mitigating
evidence about the defendartraumatic childhood and his pairment on the day of the
crime.ld. The Court found that the scope of ceels investigation was reasonable even
though counsel did not interview all of thefeledant’s relatives or the psychiatrist who
treated his mothertd. at 11. By this standard, tlperformance of Newell’'s counsel wapg
also reasonable.

Even if counsel's performance were defnt, Newell cannot show prejudice. The

PCR court cited several grounds for its deteation that Newell was not prejudiced b

<

counsel’'s performance at senterg. The court found thalhe omitted mitigating evidencs
was largely self-reported by Newell, often cuative, and sometimes inconsistent with
other testimony. (ME 1/12/12 at 5-6.) Thewvmitigation evidence was also impeachaljle
and would have opened the door to damagebgttal testimony by the State’s experid. (
at 8-9.)

This ruling does not satisfy the douldigferential standard that appliesStimickland
claims under the AEDPA. First, the evidenavailable througlthe testimony of lay
witnesses, such as detaitsoat Newell's dysfunctional familipackground and history of
drug abuse, would have been cumulativéh®evidence presentedl sentencing through
Newell's family members.

Newell alleges that counsel should haa#led additional lay withesses, including
his ex-girlfriend and a cousin, to detail hisstiynctional family background, particularly

the abusive and neglectful befar of his mother. Newell also alleges that counsel did not

adequately prepare theitmesses who did testifyAt sentencing, however, counse
presented evidence, including testimony frotawell's mother, detailing the neglect,
chaos, and abuse Newell experienced growapgas well as the drug abuse that was
rampant in his family and that domiedt his life from the time he first used

methamphetamine with his father at age The omitted testimonwould have covered
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the same ground as the other information counsel offenetigmtion. Itwould not have
“alter[ed] the sentencing pitd” presented to the jungtrickland 466 U.S. at
700;see Runningeagle v. Rya#25 F.3d 970, 985 (9th Cir. 2018abbitt v. Calderon
151 F.3d 1170, 1178®th Cir. 1998)cf. Apelt v. Ryan878 F.3d 800, 832 {oCir. 2017)
(finding that the first step of the prejodi analysis was met where the new mitigati
evidence “paint[ed] a very diffent picture of Apelt's chacter and background than wg
presented at sentencing”).
Next, the evidence available through expert testimony about Newell’s mental h

and cognitive status was impeachable amlild have opened the door to damagif

S

ealt

g

rebuttal evidence, including DRitt's diagnosis of antisocial personality disorder. Courts

have consistently recognized the damagingpd! of an antisocigersonality diagnosis.
See Gerlaugh v. Stewalft29 F.3d 1027, 1035 (9th Cir. 1997In its best possible light,
it is a basket of cobras."Beardslee v. Woodfoy@58 F.3d 560, 5B (9th Cir. 2004)
(acknowledging harmfulness aintisocial personality diagnosis3ee alsoDarden v.
Wainwright 477 U.S. 168, 186-8{1986) (finding decisiomot to present mitigating

character or mental-state evidence was gduial strategy because it would have openged

the door to damaging rebutividence that the defendadrdd a sociopathic personality).

Dr. Pitt’s testimony would havtroduced additional aaaging rebuttal evidence
because his finding of antisocial personaliglied on the details of Newell's 200(
conviction for attempted kidnapm. Regarding thaiffense, Dr. Pitt testified that Newel
asked for a ride from the victim and whileeslas driving pulled a kfe on her, held it to
her throat, and made crude sexual commen®6(R0/11 at 42—43.) After driving aroung
for 90 minutes, the victim, who feared Ndiwgould rape her, stopped at a convenien
store on the pretext of using the restroom, ithsttle, and asked theetk to call the police.
(Id. at 43.) Newell drove off in her catd()

According to Dr. Pitt, theféense “underscore[d] [NeWl&s] predatory nature” and

“demonstrated that he’s moreathcapable of making choicest&ke advantage of others.
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(Id. at 45.) Dr. Pitt also noted that Newell'sdplinary record in jail contained incident
of manipulation and threats of violenchl. (@@t 46—48.)

Also, as the PCR court noted, testimaypporting the diagnoses of antisoci
personality disorder and ruteit pedophilia would have inaled Dr. Pitt'sknowledge of
an allegation that as a teenager Newell metest three-year-old iy (ME 1/12/12 at 9;
seeRT 6/10/11 at 37.)

In addition to opening thdoor to damaging rebuttalvidence, the testimony of
Newell's experts was susceptible to impeachnbgrDrs. Amin and Pitt. Dr. Amin statec

that Newell likely feigned neurologic and aesic symptoms. (Do&8-9, Ex. 31, Exhibit

“C.”) Dr. Pitt agreed that Newell malingered mery loss about some details of the crimie,

as Newell was able to recount other specifiaitke of the crime. (RT 6/10/11 at 16, 36
Dr. Pitt testified that Newell's behavior in committing the crimes and evading apprehe
was goal-driven and not consistent with lgeimder the influence of methamphetamine
having recently attempted suicide with a “speedbdlil” §t 23, 33—-34.) Such testimon)
would have reduced the impact of Dr. Frkis generalizationgbout the effects of
methamphetamine.

Dr. Pitt further testified even if Newelldimeet the criteria for PTSD or ADHD, a
found by Dr. Stewart, thesemditions did not affect his bewiar in kidnapping, assaulting,
and killing the victim or prevent him fro knowing the nature of his act$d.(at 51-52.)
Again, this impeachment glence would have undermindgtle opinions of Newell's
experts that his executive functioningthe time of the crimes was compromised |
cognitive defects and drug usBeePinholster 563 U.S. at 177-79, 201 (noting th
guestionable mitigating value of expert testimdmgnosing defendant with bipolar moo
disorder and seizure disorders when evidevadd invite rebuttal byan expert who would
reject the diagnosis of bipolar disordedaoffer a diagnosis of antisocial personali
disorder)

Finally, Newell had “a significant amouf aggravating circumstances that I
would need to overcomeBible v. Ryan571 F.3d 860, 872 (9th Cir. 2009). He murder
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a child in an especially cruel manné&t. Presenting cumulative gkence or testimony
leading to a battle of expenguld not have been sufficie overcome these aggravatin
circumstances.

Accordingly, if the juryhad been confronted with ditional mitigating evidence,
there was not a reasonable probability thatvould have returned with a differen
sentenceSee Belmonte8§58 U.S. at 20 (quoting/iggins v. Smithb39 U.S. 510, 535, 536
(2003)).

4, Conclusion

Newell has not met his burden withspect to either prong &trickland Under
AEDPA'’s doubly deferential standafdichter, 562 U.S. at 105he PCR court’s denial of]
Newell’s claims of ineffective assistanceamiunsel at sentencing do not satisfy 28 U.S
8§ 2254(d). Claims 1-4 are therefore denied as meritless.

Claims 6 and 7:

In Claim 6, Newell alleges that trial cowhperformed ineffetovely by failing “to
ensure crucial portions of the record wpreserved and recorded.” (Doc. 38 at 110.)

Claim 7, Newell alleges that appellate coummformed ineffectivel by failing to raise

the issue of the ocomplete record.lqd. at 116.) Newell did not rse these claims in state

court. He contends that the ineffective sssice of PCR counsel @aises their default.
BecauséMartinezapplies solely to claims of iffective assistance of trial counsBhuvila,
137 S. Ct. at 2062—63he Court will address only Claith Claim 7 is barred from federa

review.

Newell’s original trial counsel moved thewbto order the recording of all of the

proceedings in his case, including “pretrial hearings, legal argumaitgdire and jury
selection, in-chambers conferences, bermiferences, conference calls, all discussig
regarding jury instructionsgand all matters during the thia(ROA 20 at 2.) The court
granted the motion. (ROA 23 at 1.)

Newell argues that despite this ruling, his new counsel failed to “ensure the

viewed all of the relevant evidence,cinding the eight tapes of Newell's thirg
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interrogation,” and failed to preserve transcrtsvided to the jurors or make a record
what was played to the juryDoc. 38 at 112-13.) Newell fine¢r alleges that the recor¢
does not include transcriptions of baraonferences throughout the triddl.(@at 114-15.)

PCR counsel did not performafiectively in failing to raise this claim because th
underlying claim of ineffective assistanaktrial counsel is clearly meritlesSexton 679
F.3d at 1157. Newell offers only conclusaailegations that he was prejudiced by :
incomplete record. These allegations srsufficient to meet his burden und&rickland
See Green v. Johnsod60 F.3d 1029, 1042-43 (5tir. 1998) (denying claim of
ineffective assistance of counsel basedfaiture to ensure bench conferences we
recorded).

Newell has made no showing that the trial court’'s purported failure to view
entirety of Newell's recorded integation affected the court’s decisiorSimilarly,
Newell fails to demonstratedahthe unrecorded bench cormieces or the missing interviev

transcripts prevented maagful appellate reviewSee Madera v. Risle$85 F.2d 646,

648 (9th Cir. 1989) (finding thdhe petitioner was not entitled babeas relief because he

had not shown prejudice by the ase of a complete transcript).

The procedural default of Claindsand 7 is not excused undéartinez The claims
are denied as barred from federal review.

Claim 9:

Newell alleges that trial counsel performedffectively by failing to “investigate
or obtain the probation file @m which the State relied in the aggravation and penalty ph
of his trial.” (Doc. 38 at 125.) The PCR cbdenied the claim on the merits. (ME 1/12/1
at 2.)

During the mitigation phase ®Mewell's sentencing, the trial court precluded t}

e

the

lase
2

ne

State from presenting rebuttali@ence unless it relied evidence that had been presented

> After the voluntariness hearing, the cauadicated that it wanted “to watch thes
tapes on my own at my owng®” (RT 11/5/03 at 141.) In itslling finding the confession
voluntary, the court stated thiat‘had listened to the criticglortions of the tape again.’
(ROA 94, ME 11/5/04, at 3.)
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to the jury. (RT 2/20/04 at 10The State disclosed its inteto present testimony from
Newell's former probation officer, James Edwartb rebut Newell’'somplaint that he
had been unable to get hétp his drug addiction.ld. at 7-8.) Edwards would testify that
Newell had failed to participate in audy rehabilitation program recommended by th
probation officer.

Newell's counsel argued that the Statewdd not be allowe to rebut its own
evidence—namely, the video dlewell’s interrogation in wich he mentions not being

provided with drug gatment, which the State played foe jury during the guilt phase of

e

trial. (Id. at 13.) The court disagreed, finding thetcause the jury had already heard the

evidence that Newell was not given drug tneent, Edwards’ testimony was “appropriate

grist for the rebuttal mill.” Id. at 18.) Newell’'s counsel indicated he had already

interviewed Edwards and plarth® re-interview him if hevas permitted to testifyld. at
16.)

Prior to closing arguments, Newell’'s counagéin objected to Edwards’ testimon)

this time based on late disclosure of a 1§epprescreening report from 2000 prepared |by

another probation officer. (R2/24/04 at 4-5.) Counsel objected that the report was

unreliable hearsay, and that had been given no opportunity rebut the information it

contained, which included responses by Nedetlying that he had be sexually abused

(Id. at 6, 17.) The court overruled the olljen and allowed Edwards to refer to the

document in his testimony.

The PCR court’s denial of this claim wasither contrary to nor an unreasonalle

application of clearly estabhed federal law. Counsel’s performance was not deficient.|He

objected to the evidence,témviewed Edwards twiced, at 7), and effectively cross:

examined Edwards abbuihe contents of the prescreening report, particularly about

Newell's denial of sexual abuskel(at 30-31.)

Even if counsel had performed deficientiyth respect to the prescreening repqrt

and Edwards’ testimony, Newell cannot meet his burden of showing prejudice. He

doe

not indicate what additional steps counsel ctalde taken if he had become aware of the
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prescreening report at an earlier date. €hgas not a reasonaljpeobability that some
alternative course of action by counsel wiispect to this evidee would have resulted
in a different verdict.

Claim 9 is denied.

Claim 10:

Newell alleges that counsel performaakffectively by failing “to properly
investigate and obtain recoressential to a complete mitigan presentation.” (Doc. 38 al
129.) These materials include Newell's con@lsechool, medical, police, and probatig
records, and various records concerning New@&imily members, himother’s boyfriend,
and Ginger Whitley.I¢l. at 131.) Newell indicates that kel not raise this claim in statq
court and contends its defaidtexcused by the ineffectivesistance of PCR counsétl.]

PCR counsel’s failure to raghis allegation was neither deficient nor prejudici
As discussed above, PCR counsel did raise claims that trial counsel performed ineffe
in their investigation and psentation of mitigating ewhce, including the kind of
evidence found in the cerds Newell cites in this clainthere is no reasonable probabilit
that the court would have granted relief if PG@Rinsel had raised a specific allegation th
the information allegedly omitted at sentenaivess to be found in doenents trial counsel
failed to obtain.

The default of Claim 10 is not excused undlartinez Claim 10 is denied as barre
from federal review.

Claim 12:

Newell alleges that trial counsel performedffectively by failing to object to the
medical examiner’s testimony. (Doc. 38 ab)3\ewell did not rais¢his claim in state
court. He contends itdefault is excused undétartinez by the ineffective assistance g
PCR counselld.) PCR counsel did not perform inefteely because the underlying clain

of ineffective assistance ofdt counsel is without merit.

During the guilt phase of trial, Dr. Philligeen, the Maricopa County Medical

Examiner, testified about the results ofaaropsy performed by one of his subordinaté
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(RT 2/11/04 at 56-87.) Newell’s counsel did bject to the testimony but did raise
hearsay objection to the introdion of two autopsy exhibits.ld. at 60.) The court
overruled the objection, but subsequemthe of the exhibits was withdrawnd(at 61,
88.)

Newell now contends that the tiesony was inadmissible hearsay un@eawford
v. Washington 541 U.S. 36 (2004), andts progeny, including/lelendez-Diaz-v.
Massachusett$57 U.S. 305 (2009), amglllcoming v. New Mexi¢c®64 U.S. 647 (2011)
(SeeDoc. 38 at 133; Doc. 52 at 81-88.) Gmawford, the Supreme Court held that th
Confrontation Clause permitsadsion of “[tjestimonial statements of witnesses abs
from trial . . . only where the declarant is uagable, and only where the defendant h
had a prior opportunity to cross-examine.” 541 U.S. at 59.

Crawford was decided March 8, 2004, almastonth after Dr. Keen’s testimony
on February 11, 2004. Couns=uld not have been ineffiace for failing to raise an
objection based on a Supreme Court decithai had not beerssued. Newell offers no
argument that if counsel had objected to IKeen’s testimony, the objection would hay
been sustained. In fact, the trial court’s deafalounsel’s objection tthe autopsy exhibits
demonstrates that an objection to Bieen’s testimony woudl have been futileSee
Matylinsky v. Budge&77 F.3d 1083, 1094 (9th Cir. 2009) (explaining thatufe
to objectto testimonyon hearsaygrounds is noineffectivewhere the objection would
have been properly overruledloreover, the Arizona Suprerf@®urt has consistently helg
that atestifying medical examiner may offer apinion based on an autopsy performed
a non-testifying expertee, e.gState v. Dixon226 Ariz. 545, 553, 250 P.3d 1174, 118

(2011) (“Our cases teach that a testifyingdmal examiner may, consistent with the

Confrontation Clause, rely onformation in autopsy reportsgpared by others as long g
he forms his own conclusions.”).

Because trial counsel did n@erform ineffectively infailing to raise a futile
objection to Dr. Keen'’s testiomy, PCR counsel did not perform ineffectively in failing 1
raise such a clainSexton 679 F.3d at 1157. Thereforte default of Claim 12 is not
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excused undeMartinez Claim 12 is denied as pratwally defaulted and barred from

federal review.

Claim 24:

Newell alleges that trial counsel performadffectively by failng to “ensure that
the jury was properly structed regarding thesentencing alternative$.(Doc. 38 at 183.)
Newell did not raise this claim in state coufte contends its default is excused und
Martinezby the ineffective assihce of PCR counseld() PCR counsel did not perforn
ineffectively because the underlying claim inéffective assistance of trial counsel
without merit.

Newell contends, citingMills v. Maryland 486 U.S. 387 (1986), that the jun
instructions in his case “unconstitutionalgave the jury the impression they mu
unanimously fincall the mitigationsufficiently substantial to dgfor lenience before they
could return a life verdict.” (Doc. 3& 182.)

The trial court instructed thary that it mwst return a life verdict, “If all jurors find
mitigation exists, even if the mitigating facs found are different, and all the mitigatio
they found is sufficiently substantial tolldar leniency.” (RT 2/23/04, a.m., at 15¢eRT
2/24/04 at 52.) Trial counsel did nchiallenge this instructionld at 183.)

Newell's reading of the phrase “all the rgdtion” is, at best, strained. The moi
natural reading, given the language immedyagekeceding it, is that “all the mitigation”
refers to the total weight dhe mitigating circumstances, av if individual jurors found
different mitigating circumstancdsad been proved. Thereforglike the instructions at
issue inMlills, the instruction here diabt require a unanimous fimd) as to each mitigating
circumstance.

Because the instruction was not objectible, trial counsel did not perforn
ineffectively by failing to challenge it. Bause the underlyinglaim of ineffective

assistance of trial counsel is without meA€CR counsel did not perform ineffectively i

6 As discussed below, Newell also ghs that appellate counsel performg
ineffectively by failing to raie the claim. (Doc. 38 at 183.)
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failing to raise it and its default not excused und@dartinez Sexton 679 F.3d at 1157.
Claim 24 is denied as procedurallyfadted and barred from federal review.

Claim 28:

Newell alleges that trial counsel performeeéffectively by failing to ensure the jury
was presented with execution impact testimb@oc. 38 at 191.Newell did not raise
this claim in state court. He camds its default is excused unddartinez by the
ineffective assistance of PCR counséd.)(PCR counsel did not perform ineffectivel
because the underlying claim of ineffective stsgice of trial counsel is without merit.

The trial court granted the State’s requegtraxiude evidence of the effect Newell’
execution would have on hisénds and family. (RT 2/2040at 6—7.) Newell’s counsel
disagreed but conceded that the case law supported the court’s tdliad).3-4.)

Counsel’'s performance was not ineffectid@zona court have held that execution
impact testimony is not relevant mitigating eviderss® State v. Chappgeh25 Ariz. 229,
238,236 P.3d 1176, 1185 (201é&0d the Ninth Circuit has notdaat no clearly establisheq
federal law requires the admissioihexecution impact testimongtenson v. Lambeb04
F.3d 873, 892 (& Cir. 2007).

Because the underlying claim of ineffeeiassistance of tti@ounsel is without
merit, PCR counsel did not perform ineffeetiy in failing to raise it and its defau#t not
excused undeMartinez Sexton 679 F.3d at 1157. Claim 28 denied as procedurally
defaulted and barred from federal review.

B. ExhaustedClaims

Newell raised the following claims, in wleobr in part, in state court. They wer
denied on the merits by the Arizaisupreme Court or the PCR court.

Claim 5:

Newell alleges that his rights under thé&lkiSixth, and Fourteenth Amendment

were violated when the trial court admitteds taped confessiorHe argues that his

” As discussed below, Newell also gis that appellate counsel performe
ineffectively by failing to raie the claim. (Doc. 38 at 191.)
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statements were obta&d in violation ofMiranda v. ArizonaandEdwards v. ArizonaHe
also contends that the statements wereimddainvoluntarily, though force, threats,
coercion, and promises. TheiZona Supreme Court deniedditlaim on direct appeal.
Newell 212 Ariz. at 396—400, 132 P.3d at 840-44.

1. Background

At about 6:15 p.m. on June 4, 2001 t&xives Kim Seagraves and Roger Marsh
of the Maricopa County Sheriff's Officenade contact with Newell at the apartme
complex where Newell’s girlfriend lived. (RT /BI03 at 43—-44.) They followed Newell a
he drove into the parking lot and spdkehim after he exited the vehicléd(at 44.) He
told the detectives that he had new information to offer abeutase, and agreed to folloy
them, driving his own vehicléo the police stationld. at 45.)

Newell was placed in an interview room, where Detectives Seagraves and Mg
began interrogating him at around 8:00 p.Detective Seagraves read NewellMisanda
rights and he responded thaturelerstood those rightse&graves and Newell converse
for two hours without Newell makg any inculpatory statemerits.

At that point the detectives left theam. When they retuad, about 15 minutes
later, Detective Seagraves tdleéwell she was “one hundred percent certain” that he
something to do with the wien’s death. She listed the idence they purportedly had

against him and told him “thavestigation is done, it's ovevith, it's complete, you're the

person that's responsible foer death.” Seagraves then stht‘you have a decision right

now and the decision you haveassit there and to deny anddontinue to deny it and let

us go [on] with our report.”

8 Newell had spoken to officers on twdgsroccasions, most recently on June
2001, when he waisiterviewed by an MCSO detectivé&sgeDoc. 59-6, Ex. 50.) At the
end of the interview, befofdewell submitted to a “Computer Voice Stress Analyzer” tg
the detective read Newell hidirandarights. The police releasétim after the test.)

° The video of this interrodgian, which the Court has etved in its entirety, is
recorded on eight CDs: Tap€8t05 p.m. to 10:03 p.m., 6/4/0Tape 2 (10:02 p.m., 6/4/01

to 12:03 a.m., 6/5/01); Tape 3 (12:00 a.m21@0 a.m.); Tape 4 (1:57 a.m. to 4:13 a.m|);

Tape 5 (4:10 a.m. to0 6:32 a.nTppe 6 (6:31 a.m. to 8:31 a)yrape 7 (8:28 a.m. to 10:3(
a.m.); and Tape 8 (187 a.m. to 10:42 a.m.)SéeDoc. 59-6, Ex. 51.)
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While Detective Seagraves was speakibewell said, “I wanto call my lawyer”
(the “first invocation”). He continued ltang, protesting his innocence. Detectiv
Seagraves, apparently unsure of what Nehad said, asked “Did you just ask for
lawyer, is that what you're asking me foiPewell responded “No,” shaking his head, b
then added “I mean, if I'm getting accuseght now—if I’'m gettingcharged for it yeah, |
want a lawyer” (“second invocationDetective Seagraves responded:

Stop talking, stop talking. | want tell you something. If you've asked for a
lawyer, then | can’t ask you anythingsel And we are gointp go on with
our questions but | just don’t want it be confused, | want to understand if
you want to talk to me #n you need to tell me.

Newell began his response with a phrase in which the words “I” and “willing”
intelligible but then repated, “If I'm going to go to jail n@, | want to talk to my lawyer.
That's—there ain’t no way” (“third invocatn”). He continued talkg until Detective
Seagraves again asked, “Do you want to talkne or do you wangour lawyer here?”
Newell answered, “I want to talk to you.” Less than 40 secataissed from the first
invocation to Newell’'s aggement to talk aftahe third invocation.

At 11:45 p.m., Detective Seagraves taf# room and Detective Marshall continue

interrogating Newell. Eventually, Newell madecriminating statements to Detectiv

Marshall. At 1:21 a.m., he stated: “I know itize, | did it, but | can’t tell you | remembef

doing it.” Starting at 3:22 a.m., Newell begeaking further incriminating statements

Over the next 40 minutes lagimitted to pickingelizabeth up and #eng her between his
legs. He admitted that he tookrtodothes off. He stated thsle rubbed against him and h
masturbated. He admitted picking her uphiey feet, putting her ithe water, and setting
the green material on her bodye denied hitting, being, or sexuallyassaulting her, and

stated she was alive, breathing, witlr eyes open, when he left her.

Newell was alone in the interrogation rocgncept for a restroom break, from 4:06

a.m. to 5:23 a.m. He spent much of thagtinriting a letter to Elizabeth’s family. Detectivq
Marshall returned to read the letter. From 5128:15 Newell took aigarette break. After

returning to the interrogation room and deicignDetective Marshall’s offer to bring him
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something to eat, Newell was again left alonetiee another letter. Mahall returned at
6:34 a.m. and questioning resumed.
At around 7:00 a.m., Newedold Detective Marshall:
| grabbed the strap, dude, fuck, howdes it to understand that. | grabbed
the fucking strap, picked her up andKing dropped her in the fucking water.
Water splashed, psh, psh. Her eyese open and bubble, bubbles. Bluh,

bluh, bluh. That's when | looked ugnd there he was, threw the fucking
carpet over and fucking ran for my fucking life.

Newell never acknowledged stranglindizBbeth with the purse strings oy
penetrating her vagina.
At 7:08 a.m., after again offering Newekfreshments, Detective Marshall left
Newell alone to work on his lettate returned at 8:09 tead the letter and ask additional

guestions. Detective Marshall left the roomB8z80. No further inteogation took place.

From 8:47 to 9:02 a.m. Newell visited with his mother in the interrogation room. Newell

appeared to fall asleep at around 10:13ateke when Detective Marshall arrived to take
him to jail at 10:42 a.m. on July 5.

2. Miranda Analysis:

The trial court held a hearing on Newslhotion to suppress the tape. Detectivies
Seagraves and Marshall testifigllith respect to the initiahvocation, “I want to call my
lawyer,” Detective Seagrave testified thae stnd Newell were “talkig over each other”
and she heard only theord “lawyer.” (RT 11/5/03 at 556.) Detective Marshall testified
that he did not hear Newell's invocation #itand did not hear the word “lawyer” unti
Detective Seagrave used it when atténgpto clarify Newell's statementld at 87.)

After hearing the testimony, the codiound there was no violation of Newell's

rights undeMiranda because Newell never made anquieocal request for counsel. Th

112

court explained:

As to the first invocation . . . I'ngoing to accept Detective Seagrave’s
testimony from my listening of the tape independently, it makes sense that
the defendant and she were talking oach other, so it's reasonable that
she didn’t hear him say, “l want to call my lawyer.” And it's reasonable that
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she just heard the word “lawyer,” ait® also reasonable that she followed
up to find out what he was saying.

(Id. at 125.)

With respect to the second invocatiore tbourt noted that “it's still not clear
because in one sentence he’s saying ‘no’telid saying ‘yes.’ So it's reasonable then
have [Detective Seagrave] continiweask for clarification.”Id. at 126.)

Addressing the third invocation, the colatind that “they’re still talking over eackh
other . . . and then the only question she ultitpateks, ‘Do you want to talk to me or df
you want your lawyer here?’ And lamswered, ‘| want to talk to you."d.)

The Arizona Supreme Courtldehat the trial court dithot abuse its discretion in
determining that Newell'Mirandarights were not violated:

The entire exchange inking the three supposed requests for counsel

occurred within one minute. During tHisne, Newell and the detective were

often speaking simultaneously. As a lgdewell’s requests were either not
heard or heard in such a way tha tletective reasonably found it necessary
to ask for clarification. Also, some thfe alleged requests were contradictory;
therefore, a reasonable officer wouldt consider them unequivocal. The

detective was free to continue her digesng to “clarify whether or not
[Newell] actually warjed] an attorney.”

The detective did precisely this. Well, in response to a clarifying
guestion, stated, “I want to talk toyyd have been down here talking to you
guys every time you guys come after.i@nce that response was received,
further questioning was entirely appropriate.

Newell 212 Ariz. at 398132 P.3d at 842 (citinDavis v. United State§12 U.S. 452
(1994)).

When a suspect invokes his Fifth Amerahmright to have counsel present durir
a custodial interrogation, “the interrdgmn must cease until an attorney
present."Miranda v. Arizona 384 U.S. 436, 474 (1966). Police may not contin
guestioning a suspect without counsel present “unless theegthumself initiates further|
communication.’Edwards v. Arizong451 U.S. 477, 484-85%81). Only arunambiguous
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invocation of the right to coumktriggers protection undé&dwards An invocation is

unambiguous if the accused “articulate[s] tesire to have counsel present sufficient

clearly that a reasonable police officer ia tircumstances would uaestand the statement

to be a request fan attorney.Davis 512 U.S. at 459.

Whether a suspect unequivocally invokeslright to counsel is a mixed question ¢
law and fact. What the suspect said ahd circumstances under which he said
are questions of fact. Whether what he saidstituted an unequivoaaquest for counsel
under the circumstances is a question of B&ege.g.,Robinson v. Borg918 F.2d 1387,
1390 (9th Cir. 1990).

The state courts found that the detectoidsot hear Newell’'s fst invocation. This
factual finding is not errormis. The recording shows thdewell and Detective Seagrave
were talking over each other and that Newed#itatement, made hurriedly and in a st
voice, was difficult to hear. When Seagrawebpo heard only the word “lawyer,” askeq
Newell to clarify whether he was requestingwaar Newell first said “No” before adding
that if he was getting charged he wantdavayer. Because that statement was ambigu
and equivocal, if not contradictory, Deteei$eagraves was permitted to clarify Newel
position. The third invocation was also preeeédby words suggesting a willingness to tal
As the Arizona Supreme Court found, Boof the invocations was unequivodsewell
212 Ariz. at 398, 132 P.3d at 842.

Newell argues tha®mith v. lllinois 461 U.S. 91 (1984), idispositive as to his
Miranda claim. (Doc. 38 at 96 3mithis distinguishable.

When detectives asked Smith whetheruinelerstood his right to have a lawysg

present, he responded, “Uh, yehtl like to do that.”469 U.S. at 97. Instead of terminating

the interrogation, the detective “pressed him mgasking, “Do you wish to talk to me a
this time without a lyer being presentad. at 93. This time Smith responded, “Yeah af
no, uh, | don't know what's what, reallyld. Smith then agreetb speak with the

detectives.ld. The Supreme Court held that tkletective’s clarifying question wag
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improper, and Smith’s equivocal response couwtlibe used “to casetrospective doubt

on the clarity of the initial request itselfd. at 93, 100.

During Newell’s interrogation, by consf the clarifying questions asked by

Detective Seagraves were prompted by Newelihbiguous or uncleavocations of his
right to counsel. As th&mith Court explained, ambiguitgan be created by “event
preceding the request” tmuances inherent in the request itse#f69 U.S. at 99-100. The
ambiguity in Newell’s invocations was caudeyl the fact that his first request was n
audible and his second and third requests wereeded by language inconsistent with
clear intention to cease speakinghe detectives. In contrast $mnith Seagraves’ follow
up questions were not used to castosiective doubt on aearlier, unambiguous
invocation, nor were they attempt to wear Newell dowid. at 98.

This Arizona Supreme Court’s denial of NeweNi&randa claim was not contrary
to or an unreasonable application of cleadyablished federal law, nor was it based on
unreasonable determination of the facts.

3. Voluntariness Analysis:

“An involuntary statement by a defendamlates the Due Process Clause of t
Fifth Amendment.’'United States v. Miller984 F.2d 1028, 1030 (9th Cir. 199®&iting
Colorado v. Connellyd79 U.S. 157, 163 (1986)). Thyestion is whether, under th
totality of the circumstances, the defendantil was overborne when he confessketl.at
1031;see Ortiz v. Uribe671 F.3d 863, 869 {8 Cir. 2011). “[C]oertve police activity is
a necessary predicate to thading that a confession is rfebluntary’ within the meaning
of the Due Process Claus€bnnelly 479 U.S. at 167. To deteine whether a confessior
was voluntary, courts considégngth location, and continuity of thaterrogation the
suspect’s maturity, education, and physaa mental condition; and whether the susp
was advised of hisliranda rights.Withrow v. Williams507 U.S. 680, 693-94 (1993).

A claim that a confessn was coerced involvesixed questions ofaw and fact.
The ultimate conclusion by a state courattla confession was voluntary constitutg
alegalissue that is reviewed und@f254d)(1). See Lambert v. Blodge®93 F.3d 943,
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978 (9th Cir. 2004). However, the “factual finds underlying the state court’s conclusiq
... are accorded a presumption of correctnédsdt 976;Miller v. Fenton 474 U.S. 104,
117 (1985)explaining that state court findingegarding the circumstances of 3
interrogation, the defendant’s prior experiemgéh the criminal jstice system, and his
familiarity with theMiranda warnings constitute factuahfilings entitled to a presumptiof
of correctness on federadbeaseview).

Newell alleges that his confession was suleof “force, threats, coercion, an(
promises.” (Doc. 38 at 98.) Hergues that his confessionsu@ndered involuntary by the
following factors: the length of the interrogatidhe detectives’ failure to honor his reque

for an attorney; the facthat he was sleep-depriveaind under the influence of

methamphetamine; the detectives’ appeatelayion; accusations he was a sociopath;

promises that his safety in jail would be englytee detectives’ statements that they we
absolutely certain thdie was guilty; and the detectives’ insistence that Newell was
leaving and needed to tell them what happened.

After the voluntariness hearing, the triaucofound that under the “totality of the

circumstances, defendant’s will was not owene and the statements were voluntary.

(ME 11/5/03 at 3.) The Arizona Supreme Court affirnfddwell 212 Ariz. at 396—-400,
132 P.3d at 840-44.

As the Arizona Supreme Court explaineahd the video-tape confirms: “The

interrogation here lasted about 14 hours namttall of that time involved questioning. Th

detectives gave Newell multiple breaks to smakd use the restroonde also spent time

alone in the room writing letters and sleepingeéwell 212 Ariz. at 399, 132 P.3d at 843.

Newell’s interrogation effectivglended at 8:30 a.m. on JuneBefore that, Newell
had spent approximately three hours alorteennterrogation room or taking cigarette ar

restroom breaks.

While being questioned by Detective Seags, Newell asked what would happe

to someone accused of these crimes. DigeSeagraves responded that, “if you'

worried about your safety inijawe can make arrangements that.” Newell alleges that
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this promise rendered his confession invamt The Arizona Supreme Court disagree
finding that the comments did nfrise] to the level of a pmise that prompted Newell tg
confess” and that “Newell did not rely uporeth when he made his inculpatory statemer
Almost immediately after hearing the allegadmises, Newell again denied ever havir
been in the field with ElizabethNewel| 212 Ariz. at 44, 132 P.3d at 844.

Newell contends that the detective¥eligious accusations” and “passive
aggressive accusations that [he] was a sothibpandered his coesions involuntary.
(Doc. 38 at 103.) At pointthroughout the interrogation, Btive Marshall raised theg
subject of religion, urging Newell to “get rigiith God,” be truthful, and seek forgivenes
Detective Seagraves and later Detective Marstsdl asked Newell if he was the kind ¢
person who would be honest about what hedwa, in contrast ta sociopath who would
continue to lie without conscience. DeteetiMarshall further suggested that if News
would not be honest he mighave to tell Newell's ex-girlfriend that he was a sociopa
and advise her never to be around him again.

The Arizona Supreme Court found that ‘grdvidence indicates that any religioy

references caused Newellsll to be overborne.Newel| 212 Ariz. at 400, 132 P.3d a

844. The court similarly rejected NewelBsgument that Detective Marshall's comments

about Newell's ex-girlfriend rended his confession involuntary:

Taken in context, however, nonethése statements rise to the level
of a threat, nor did any cause Newll make incriminatory statements.
Newell asked the detectives to talkthis woman because he felt that “she
need[ed] to know” what was going on, aatcdne point he said that it did not
matter what the detective told thigoman because she was probably not
going to be around anyway. We therefooaclude that these alleged threats
did not render Newell'statements involuntary.

Newell 212 Ariz. at 44, 132 P.3d 844. These decisions are neither contrary to nor
unreasonable application of ctBaestablished law, nor areeth based on an unreasonab
determination of the facts.

“[T]he Fifth Amendment privilege is naoncerned ‘with moral and psychologica

pressures to confess emanating from sesiother than official coercion.Connelly 479
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U.S. at 170 (quotin@regon v. Elstadd70 U.S. 298, 305 (1985))Vithout some evidence
of coercion, mere references to a susgeligious beliefs do not render a confessi
involuntary.SeeBerghuis v. Thompkin60 U.S. 370, 387 (201Q)rtiz, 671 F.3d at 872

(“[In the absence of threats or promis@sere psychological appeals to a petitioner

conscience were not enoughoeercome his or her will.”).
The detectives, primarily Detective Maggl, used only moral and psychologicg
pressure to persuade Newtllconfess. Newell cites noealrly established law holding
that this type of pressuremstitutes “coercive police activityConnelly 479 U.S. at 167.
Detective Marshall played on Mell’'s feelings for his ex-giftiend, but those efforts fell
short of the type of pressuiteat overbear a suspect’s wilee, e.gLynumn v. Illinois 372
U.S. 528, 534 (1963) (suspeaminfessed after officers tolter that failure to cooperate
would result in her losing financiaid for, and custody of, her childretjnited States v.
Tingle 658 F.2d 1332, 1336 (9th Cir. 1981) (eaiping that it is impermissible to
“deliberately prey upon the matal instinct and inculcate fear a mother that she will
not see her child in order to elicit ‘coopeaati’). Here, the detectives never threateng
Newell's loved ones ademanded his cooperation asoadition of seeing them again.
Finally, there is no support in the recdod Newell's contentiorthat he was “under
the mind-altering influence of methamphetaaii during the interrogation. (Doc. 38 g
105.) The only evidence Newell cites is thdeo showing him scratching himself whe
he was alone in the interrogation rootal.,(n.5.) Whatever this &eity signifies, it does
not outweigh the absence of any testimony beoévidence that Newell was, or appear

to be, under the influence when questionedwme 4 and 5. No such evidence is pres

(=

D
o

in Newell's interactions witlihe detectives, with whom hectively engaged throughou
the interrogation. In any event, sleepfesss or drug use only render a confessi
involuntary if they caused treuspect’s will to be overborn8ee Clabourne v. Lewi64
F.3d 1373, 1379 (9th Cir. 1995). Againgetinecord does not supposuch a finding.
SeeUnited States v. Rodriguez—Rodrigug@4 F.3d 1142, 114@th Cir. 2004) (finding

waiver ofMirandarights voluntary despite heroin thdrawal because suspect was alé
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and oriented)abrogated on other grawds by Young v. Holde897 F.3d 976 (9th Cir.
2012);United States v. Casa®15 F.2d 1225, 1229 (8thrCiL990) (finding that a suspec
who recently used methamphetamiand had not slept for five days voluntarily waive
his Miranda rights where police officers testifiegtiat they had no knowledge of thes

alleged impairments and the suspect did not act intoxicated).

In arguing that his confessi was not voluntary, Newell relies heavily on the Ninth

Circuit's en banadecision inDoody v. Ryaj649 F.3d 986 (9tir. 2011). InDoody, the 17-
year-old suspect, who spoke English as a selemuiage, confessed s involvement in a
multiple murder. The confession occurred dgra 12-hour interragion involving three
detectives. The interrogatiomas preceded by a confusing and misleading recitatior|
Doody’'sMirandarights. The trial court deed Doody’s motn to suppressnd the Arizona

Court of Appeals affirmed. The hth Circuit reversed the district court’s denial of habg

relief, finding that the stateoart of appeals did ngproperly consider the totality of the

circumstances that rendereeé ttonfession involuntary. €se circumstares included:

Doody’s youth, his lack of prior uolvement with thecriminal justice
system, his lack of familiarity witMiranda warnings, his non-native status,
the length of the interrogation with Doodgated in a stight-back chair for
over nine hours without a bileahe lack of adequatdiranda warnings, the
tag team tactics used by the deteztithe number of interrogators, Doody’s
persistent non-responsiveness, and the previous false confessions.

Id. at 1015.

These circumstances are absent or lessseén Newell's case. Newell was 20 yea
old, a native English speaker, with previomgolvement in the crimmal justice system.
Detective Seagraves pray administered th&liranda warning. Newell was not “tag-
teamed” by three detectives but made hgiminating statements while speaking wit
Detective Marshall alone. Unlike Doody, Well was responsive to the detective
guestions throughout the interrogation.wé# received numerous breaks during tf
interrogation. Finally, only a littlenore than five hours haghssed when Newell confesse
that he “did it.”
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The totality of the circumances shows that NewelNglll was not oveborne. As
the Arizona Supreme Court observed, tat time during the interview did Newel
capitulate and say what he tlyti the detectives wantedhear” and “persistently refused
to admit to sexually assaulting Elizabethtortying the pursestrap around her neck.’
Newell 212 Ariz. at 400, 132 P.3d at 84is confession was not involuntary.

4. Conclusion

The decision of the Arizona Supreme Qalenying this claim was neither contrany
to nor an unreasonable application of cleadjablished federal law, nor was it based pn
an unreasonable determination of thet§aAccordingly, Claim 5 is denied.

Claim 8:

Newell alleges that his rights were violatgden the trial court allowed the State 1o
present testimony from a probation officerrgbuttal to Newell’'s mitigation evidence|

(Doc. 38 at 118.) This claim consists thiree subclaims, only the first of which i

UJ

exhausted.

In Claim 8(A), Newell alleges that “fip Arizona Courts violated clearly]
established federal law by allowing the stat@tesent evidence ithe penalty phase of
Newell’s trial that did not relitany arguments he madeld(at 119.) Newell's probation
officer testified about opportunities Newell waigered to get help for his drug problen).
Newell argues that because he did not preseédence of his inabilityo get help for his

drug problem as a mitigatirfgctor, the State was not entdléo present rebuttal evidenc

[1°)

that such opportunitidsad been available.

The trial court ruled that the testimony svadmissible to rebut statements Newe

made during his videotaped interrogation ablbeing unable to get help for his dru

[(®]

problem. The Arizona Supren@ourt found the trial court dinot abuse its discretion by
allowing the testimonyNewel| 212 Ariz. at 404, 132 P.3d &48. This decision does not
entitle Newell to habeas relief.

In finding that the rebuttal testimony svadmissible, the Arizona Supreme Court

cited state law, including A.R.S. 8§ 13—-703(®hich permits a jury taconsider any factors
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that are offered when considering mitigati and 8 13—703(D), which provides that af
evidence admitted during the ijuohase of the trial is aditted for purposes of the
sentencing proceedinblewel| 212 Ariz. at 404, 13P.3d at 848.

A state court’'s evidentiary errors are ramgnizable on federal habeas revig
without a showing that the errors violated the Constitut@meEstelle v. McGuire502
U.S. 62, 67—68 (1991%ee alsdNalters v. Maas45 F.3d 1355, 1357 (9th Cir. 1995) (“/
state court’s procedural or evidentiary rulingnat subject to federal habeas review unleg
the ruling violates federal law, either by infring upon a specific f#eral constitutional or
statutory provision or by deping the defendant of the fundamtally fair trial guaranteed
by due process.”).

Newell does not allege that a speci@ionstitutional right was violated by thg
testimony rebutting his statemerttsat he was never offetean opportunity for drug
treatment. (Doc. 38 at 120-21.) In his replgbhe asserts the testimony rendered his tf
fundamentally unfair. (Doc. 52 at 66—67.)

“Under AEDPA, even clearly erroneousnaidsions of evidence that render a tri
fundamentally unfair may not permit the graosf federal habeas corpus relief if ng
forbidden by ‘clearly established Fedeak, as laid out by the Supreme Couttidlley
v. Yarborough568 F.3d 1091, 1101 ¢® Cir. 2009). The Supreme Court has never hg
that the admission of irrelevant or préjcial evidence violates due procdsis (“Although

the Court has been clear that a writ shouldigseied when constitutional errors hav
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rendered the trial fundamentally unfair, . .has not yet made a clear ruling that admission

of irrelevant or overtly prejudicial evidea constitutes a due pr@seviolation sufficient
to warrant issuance of the writ.”)

Because there is no clearly establishel&fal law under which the admission of th

rebuttal testimony would amount to a cttogional violation, the Arizona Supreme

Court’s denial of this claim wasot an “unreasonable applicatiokée id(citing Carey v.
Musladin 549 U.S. 70, 77 (2006)).
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The same analysis would precludbefeon the remainder of Claim*8.In addition,
Claims 8(B) and (C) are procedurallyfalelted and barred from federal review.

Newell did not raise these claims in stateirt. Notwithstanding his arguments t
the contrary, the claims’ default is not excused by the ineffective assistance of appel
PCR counsel. As noted, ineffective assmste of PCR counsel excuses only defaul
claims of ineffective assistance of trial counSsleHunton 732 F.3d at 1126-27. It doe
not apply to the allegations in Claim 8.

In addition, before ineffdive assistance of appellate counsel may be used as ¢
to excuse a procedural default, the particudaffective assistance allegation must first |
exhausted in state court as an independent ciaetzdwards v. Carpenteb29 U.S. 446,
453 (2000) (“an ineffective-assistance-otiasel claim asserted as cause for t
procedural default of another claim céself be procedurally defaultedMurray v.
Carrier, 477 U.S. 478, 489-90 (1986) (explaining that couaseéffectiveness in failing

to preserve a claim for review in state cotah excuse a procedural default only if thiat

ineffectiveness itselfanstitutes an independetanstitutional claim)Tacho v. Martinez
862 F.2d 1376, 1381 (9th Cir. 1988).
Newell did not raise allegations of ineffe® assistance of appellate counsel in |
PCR petition. Therefore, the failure of appelledeinsel to raise Claims 8(B) and (C) dos
not excuse their default.
Claim 8 is denied.
Claim 14:
Newell alleges that his “due process rgghnhder the Fifth, Sixth, and Fourteenf

Amendments” were violated when the trial court precluded all expert testimony abo

10n Claim 8(B), Newell alleges that hiso@frontation Clause rights were violate
when the probation officer was allowed t@stify about a prior report prepared by
different officer, in which Newell stated thlaé had a good relationship with his family
was not addicted to methamphetamine, andries@r been sexually abused. (Doc. 38
121-23.) In Claim 8(C), Newelllages that his rights to dueqmess and a fair trial were
violated by the late discloseiof the prior reportld. at 123-25.)
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mental health. (Doc. 38 at 139.) The Court dssed the background of this claim aboV
On direct appeal, Newell argued that the tialirt’s ruling violated his privilege againsg
self-incrimination. Citing its decision iRhillips, 208 Ariz. 280, 93 Bd 480, the Arizona
Supreme Court denied the claim:

Newell acknowledges that we hayeeviously held that once a
defendant puts his mental health gsue, “during the penalty phase of a
capital trial,” a trial court may orde¢he defendant to submit to a mental
examination by the State’s expert. Agad as the order assures the defendant
specific protections, we held that timgy be done without running afoul of
the defendant’s privilege against selffintnation. We further held that if
the defendant refuses tdxsuit to a court-ordered examation, the trial court
may, as a sanction, prede a defendant’'s mentag&lth related mitigation
evidence at the penalty phase.

Newell presents no arguments thatuld compel us to revisit our
decision inPhillips. Therefore, the superior court did not err when it
precluded the testimony of Newell’'s mental health expert.

Newell 212 Ariz. at 405, 132 Bd at 849 (citations omitted). This decision is neith
contrary to nor an unreasonable applaaof clearly established federal law.

The Fifth Amendment privilege against fsiglcrimination applies at the penalty
phase of trialEstelle v. Smith451 U.S. 454, 465 (1981). Howevardefendant may not
stand on the Fifth Amendment privilege te@ude the prosecution from using such
evaluation to rebut psychiat evidence introduced by the defendant him&itthanan v.
Kentucky 483 U.S. 402, 422-23 (1987). Accomglyy “[wlhen a defendant present
evidence through a psychological expert whe éseamined him, the government likewis

is permitted to use the only effective meahghallenging that evidence: testimony frof

an expert who hassd examined him.Kansas v. Cheeveb71 U.S. 87, 94 (2013). As the

Ninth Circuit has explained, ‘@efendant who asserts a mewstaltus defense lacks a Fift
Amendment right to remain silerggarding the mental statusthe has placed at issue
Pawlyk v. Wood248 F.3d 815, 828®th Cir. 2001) (citindduchanan v. Kentuck¢83 U.S.

402, 422-23 (1987))see also White v. Mitche#31 F.3d 517, 536-37 (6th Cir

2005)(holding that a capital defendant’s rightsre not violated when the prosecutig
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used a pretrial competencgport to rebut mitigating edence offered by defendant’s

expert).Newell's right to avoid self-incrimination was therefore not violated.

Newell also argues that the trial courtiding violated his right to present “any
available mitigation evidence at sentencin@oc. 38 at 142.) Hecites no authority,
however, for the proposition th@heeveandBuchanarconflict with LockettandEddings
and the Court has found none and the Ariz8npreme Court has rejected the argurtten

In State v. Naranjothe Arizona Supreme Court upheld the trial court’'s decis
precluding the defendafrom presenting an expert mitigan witness as a sanction for lat
disclosure. 234 Ariz. 233, 246, 321 P.388, 411 (2014). The court rejected th
defendant’s argument, citirigpockett that precluding the expert prevented the jury frg
hearing relevant mitigating evidend¢aranjo, 234 Ariz. at 245, 321 P.3d at 410. The col
explained that, “Although that general propios is correct, in exercising the right tg
present witnesses, a defendant must ‘cgnmpth established rules of procedure ar
evidence.”ld. (quotingTaylor v. lllinois,484 U.S. 400, 411 n.15 (1988).

Claim 14 is denied as meritless.

Claims 19, 20, and 21:

Newell alleges that his right to a faiialr was violated byseveral instances of

prosecutorial misconduct. (Doc. 38 at 153.) On direct appeal, Newell raised the alleg
in Claim 19(A), challenging comments made idgrthe prosecutor’'s closing argumer
vouching for the strengtbf the State’s casblewell 212 Ariz. at 402-04, 132 P.3d at 846
48. He did not raise the remang allegations of prosecutial misconduct, Claim 19(B)

though 19(E)? In Claim 20, Newell alleges that his due process rights were violated \

11 UnderLockettv. Ohio,438 U.S. 586 (@78), and Eddings. Oklahoma455 U.S.
104 (1982), a capital defendant must be allowed to present, and the sentence
consider, any evidence a defendant profesra basis for a sentence less than death

12 |n Claim 19(B), Newell alleges misconduzased on the State’s presentation
the actual ligature to the jury. Claim 19(@l)eges that the State engaged in miscond

when it played an uedacted tape of Petitioner’s integation. Claim 19(D) alleges the

prosecutor engaged in misconduct when“appealed to vengeaa” in his closing
argument at the penalty phase. In Claim )9Kewell alleges that thAttorney General's
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the trial court denied his motion for mistrizdsed on the prosecutorial misconduct alleg
in Claim 19(A). (Doc. 38 at 166.)

During his closing argument, Newell's couhsentended that the State had not m

its burden of proof and repeally asked why the State hadt called certain witnesses.

(RT 2/12/04 at 42—-43.) In his rebuttal clogiargument, the prosecutor responded t
“defense counsel said that the defense doésni to prove anything, and that’s true. B
this case had 3,000 pages of poligeorés. Not every witness was calledd.(at 57.) The
Arizona Supreme Court rejet Newell's argument thathis constituted improper
vouching, explaining that the comments “e/@rot meant to bolster the State’s case” |
“were an attempt to explain tbe jury, in respnse to statements made in Newell’s closi
argument, why certain witnessesih@t been called to testifyNewel| 212 Ariz. at 402,
132 P.3d at 846. The remarks émly explained to the jurthat there were simply too
many documents and witnesses ftiner side to be able togsent them all. The prosecuta
did not imply that these police reportsdawitnesses supported the State’s cdse.”

Also during his rebuttal closing angent, the prosecutor vouched for th
superiority of DNA evidence. He stated thad matter what defense counsel tells you, \
all know that DNA is . . . the most powerful irstgative tool in law enforcement at thi
time.” (RT 2/12/04 at 59.) Whethefense counsel objectede throsecutor commented tha

defense counsel knew the statement was tldig.The court sustained the objectiolal.)

On direct appeal, the Aina Supreme Court found thtae prosecutor's comments

improperly vouched for the State’s evidermed impugned the ingeity of opposing
counselNewell 212 Ariz. at 403, 132 Bd at 847. The court determined, however, th
the comments did not deprildewell of a fair trial.ld.

The court first noted that the jury was instructed “that anything said in clo
arguments was not evidence” gudors are presumed to follv the court’s instructions.

Id. The court concluded:

Office engaged in misconduct when it failedltsclose to Newell that his appellate lawyy4
had moved to their capital litigath unit during the PCR proceedings.
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When considered in the context of the entire trial, we agree [with the trial
court] that the overwhelming evidencegufilt influenced the jury to convict
Newell rather than the prosecutor'atsiments about the DNA evidence and
defense counsel. Moreover, . .. Newell concedes the evidence
overwhelmingly establishes his guilt. Therefore, despite the fact that these
comments were improper, they were sotprejudicial as to deprive Newell

of his right to a fair trial.

Id. at 403—-04, 132 P.3d 8#7-48 (citations omitted).

The rulings of the Arizona Supreme Cobwrere neither contrary to nor aj

unreasonable application of clearly establislfederal law. First, the Arizona Supreme

Court accurately characterized the prosecutmimaments about the scope of the case 4
the witnesses not called. The comments wallgext response to the argument made
defense counsel that the State had not iteelburden because it failed to call certa
witnesses. In that context, as the Arizonar8me Court explainethe prosecutor was nof
vouching for his case but rather explainingttthe State had made the choice not to ¢
additional witnesses.

The Arizona Supreme Court’s rejectiontbé claim challenging the prosecutor’
comments about DNA and opposicgunsel does not entitle Newaldlhabeas relief. First,

as the court noted, the trial judge instructeding that what the attmeys said in closing

argument was not evidence. (RT 2/12/04 aMble significantly, the evidence of Newell's

guilt was overwhelming. He corgeed to the crime; he was spotted at the crime scen
an eyewitness; and his shoes matched pritteatcene. Given the strength of the evider

of his guilt, beyond any mention of DNAhe prosecutor's comments did not depriy

Newell of a fair trial See Darde77 U.S. at 182 (finding ndue process violation where

“[tlhe weight of the evidence against petitioner was heavy; the ‘overwhelming eyewi

and circumstantial evidence to support a findifiguilt on all charges’ . . . reduced the

likelihood that the juy’s decision was influencedy argument”) (citation omittedkee
also Drayden v. Whit32 F.3d 704, 713 {9 Cir. 2000) (finding nalue process violation

where “the evidence of B&oner's guilt of first-degree murder was very strong’).

Accordingly, Claim 19(A) idenied as meritless.
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Newell did not raise the remaining allegaus in Claim 19 in state court. These

unexhausted claims are procedurally d#&d. Because the claims do not allege

ineffective assistance of trial couhg®eir default is not excused unddartinez.Hunton
732 F.3d at 1126-27.

In Claim 20, Newell alleges that his du@gess rights were violated when the tri
court denied his motion for a mistrial basedprosecutorial miscondug¢Doc. 38 at 166.)
Because Newell’'s right to a fair trial was notlated, as discussed above, the Arizo
Supreme Court’s rejection of this claim dows satisfy 28 U.S.(8 2254(d). Claim 20 is
denied.

In Claim 21, Newell alleges that appellate ca@h performed ineffectively by
failing to challenge multiple instances ofopecutorial misconduct and the trial court
rulings. (Doc. 38 at 174.) This claim isgeedurally defaulted and barred from feder
review. Davila, 137 S. Ct. at 2062—63 (explaining that Martinez exception does not
apply to claims of ineffectivessistance of appellate counsel).

Claim 22:

Newell alleges that his equal protectioghts were violated when the trial cou
denied hisBatsonchallenge. (Doc. 38 at 176.) The Arizona Supreme Court denied
claim on the meritd\Newel| 212 Ariz. at 400-02132 P.3d at 844—46.

In Batson v. Kentucky176 U.S. 79 (1986), the Sepne Court held that the Equa
Protection Clause forbids agsecutor from challenging potead jurors based solely on
their raceld. at 89. During jury selection in Newedlcase, prosecutors used a perempts
challenge to strike the only remaig African-American juror, Juror 3%.Newell raised a
Batsonchallenge.

To justify the strike, the prosecutor dtduror 34’s views on the death penalty. (R
2/2/04 at 40.) On thpiror questionnaire, Jur®d4 had answered thahe “could not vote

to give the death penaltynder any circumstances3€e id. During individual voir dire,

13 There was another African-American juoor the panel, but he was dismissed for

hardship. The State “would have been gladaee [him]” as a juror. (RT 2//2/04 at 40.)
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when questioned by the prosecutor, Juror B indicated that €h“could not” vote for
the death penalty then stated it was “more likely than not"stratwould be unable to do
so. (RT 2/27/04 at 68, 69.) Later, after qumstig by the defense ancethourt, she stated
that she could consider voting for the death figiiiethe court instructed that it needed tp
be consideredld. at 70—73.) Based on these answies prosecutor conceded that he djid
not believe he hatyrounds to strike her for causelt(at 74.) However, he subsequently
used one of his peremptory challengesstoke her based oher responses on the
guestionnaire and during voir dir@RT 2/2/04 at 40.) He also noted that Juror 34 wals a
social worker and “we’d like to stay ay from social workers if we can.Id;) The court
found that the State had provided “race ndutemsons for striking Juror 34 and denigd
Newell's Batsonchallenge.Ifl. at 41.)

UnderBatson a defendant’s challenge to a pereéonp strike requires a three-step
analysis. First, the trial coumust determine whether thefeledant has made a prima facie
showing that the prosecutor exercised iepgptory strike on the basis of ra&ee Rice v.
Collins, 546 U.S. 333, 338 (2006If the showing is made, the burden shifts to the
prosecutor to present a race-neutral explanation for the dttikehe trial court then must
determine whether the defendant hagried his burden ofproving purposeful
discrimination.ld.

With respect tdBatsors second step, while the prosecutor must offer

“comprehensible reason” for the strike.,, the reason need not beersuasive, or even

plausible,”Purkett v. Elem514 U.S. 765, 768 (1995) (per curiam). “So long as the redson

is not inherently discriminatory, it sufficeRice 546 U.S. at 33&ee Hernandez v. Nev
York 500 U.S. 352, 360 €B1) (plurality opinion).

Under the thirdBatsonstep, the court is required to evaluate the persuasiveness o

the justification to determine whethethe prosecutor engaged in intentional
discriminationPurkett 514 U.S. at 768. “The opponesftthe strike bears the burden qf
persuasion regarding racial motivatioB&vis v. Ayalal35 S. Ct. 21872199 (2015). The

court need not agree with the prosecutstated nonracial reas—the question is not|
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whether the reason represents a sound gicajedgment, but whether counsel's ract

neutral explanation for a peremptarigallenge should be believddernandez500 U.S.
at 365. “[I[jmplausible or fantastic justifiGahs may (and probably will) bund to be

pretexts for purposeful discriminatiorPurkett 514 U.S. at 768.
On direct appeal, the Arizona Supremeu@ agreed with thérial court that the

State satisfie@atsors second step by presenting a raeetral reason for striking Juro
34 and affirmed the trial court’s denial of NeweBatsonchallengeNewel| 212 Ariz. at
402, 132 P.3d at 846. The court explained:

The prosecutor’s reason for strikingetfuror, which invéved the juror’'s
contradictory responses about whetbke could vote to impose the death
penalty, satisfied step two Bhtsonbecause it was facially race-
neutral. Moreover, Newell offered no egitte, other than inference, to show
that the peremptory strike was a esf purposeful racial discrimination.
We find no error in tb superior court’'s determination that the State’s
peremptory strike did not violaiatson.

Id. (citations omitted).

On habeas review, a petitioner is entitled to relief Bataonclaim only if the state
court’s denial of the claimanstituted “an unreasonabtietermination of the facts in ligh
of the evidence presented in the Statercproceeding.” 28 &.C. § 2254(d)(2)see Rice
546 U.S. at 338. Thus, thidourt can grant relief only “if ivas unreasonable to credit th
prosecutor’s race-neutral explanations forBlaésonchallenge.Rice 546 U.S. at 338. In
addition, under 8 2254(e)(1), “fale-court factual findings... are presumed correct; th
petitioner has the burder rebutting the presumption byléar and convincing evidence.”
Id. at 338—-39. Although “[rleasonable minds reviewing the record might disagree @
the prosecutor’s credibility, . . . on habeas revieat does not suffice to supersede the tr

court’s credibility determination.Id. at 341-42. Finally, as ¢hSupreme Court has noteq

“[a] trial court is best situated to evaludieth the word and the demeanor of jurors whio

are peremptorily challenged, as well as ¢inedibility of the prosecutor who exercise
those strikes.Ayala 135 S. Ct. at 2201.
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Newell has not rebutted the presumptioatttine state courts’ factual findings ar
correct. He has not provided sufficient evidetweupercede the trial court’s credibility
determinationSee Jamerson v. Runnetd3 F.3d 1218, 1230 (9th Cir. 20X8ihding state
court not unreasonable in detémng that the prosecutorjsistification for challenging
juror was genuine).

Newell notes that “the State dhao trouble with vacillation frondeath-inclined
jurors.” (Doc. 52 at 118) (emphasis addddpwever, the fact thahe prosecutor did not
strike “death-inclined” jurors but did strikejuror who initially stated she was unable

vote for the death penalty does not suggescial motivation for the strike.

As the trial court found, the stated reador striking Juror 34 was neither race

based nor pretextual. Based on t&sponses on the jury quesiimaire and during voir dire,

the prosecutor had legitimate doubts aboutwilingness to vote for the death penalty.

See Ayalal35 S. Ct. at 2200-0inding that prospective juror’'s perceived inability t
iImpose death penalty was race-neutealson for using peremptory challengélaim 22
is denied.

Claim 50:

Newell argues that his conviction andn@ce must be vacated due to ti
cumulative prejudicial effect dhe errors in this case. (D@&8 at 238.) He raised the clain
in his PCR petition. The PC&burt denied the petition witlut addressing the cumulative
error claim. (ME 1/12/12).

“Where a state court’s decision is unaccampd by an explanation, the habe
petitioner’s burden still must beet by showing there was no reasonable basis for the ¢
court to deny relief.Richter, 562 U.S. at 98. Newell naot meet that burden.

The Ninth Circuit has stated that, “Tleemulative effect of multiple errors caf
violate due process even where no single eises to the level d constitutional violation
or would independently warrant reversdParle v. Runnels505 F.3d 922927 (9th Cir.
2007) (citing Chambers v. Mississippd10 U.S. 284, 290 n.3 (1973)). Assuming fi
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purposes of Newell's argument that the “cuntiuaerror” doctrine is clearly establishe
federal law, Newell is not entitled to relief.

The Court has addressed the “errors” asseloly Newell and has found that non
occurred. Therefore, there are no trial ertoraccumulate and no &ia for finding that
Newell's defense was rendered less persuasivéhat his trial was “infected” with
unfairness resulting in a due process violatideeid. at 927 (citation omitted)ylancuso
v. Olivarez 292 F.3d 939, 957 (9th Cir. 2002). Evérthere were error, it would be
harmless because the evident&lewell’s guilt was overwheling and the impact of any
error during the penalty phase was mininmalcomparison with the strength of th
aggravating factorsd. at 928.

Claim 50 is denied.

C. Unexhausted and Proedurally Barred Claims

The remaining claims in Newell’s petiticare procedurally daulted and barred
from federal review.

Claims 11, 13, 15-183-28, and 31-32:

Claims 11, 15, 17, 23, 25, 2a@nd 31 allege trial errdf.Newell failed to raise the

claims on direct appeaHe is therefore precluded from relief undiniz. R. Crim. P.
32.2(a)(3).

¥In Claim 11, Newell alleges that his rigbtconfront witnesses was violated whe
a medical examiner who did npérform the autopsy testifieat trial. (Doc. 38 at 132.)
Claim 15 alleges that Newell's right to dpeocess was violated when the trial coy
“forced counsel intdrying a case pog®ingbefore the new rules were cleaid.(at 142.)
In Claim 17, Newell alleges that his Eighth Andment rights were vialed when the trial
court allowed the ligature toe admitted into evidencdd( at 148.) In Claim 23, Newell
alleges that his rights were violateg a misleading jury instructionld at 179.) Claim 25
alleges that the trial court violated Newelldue process rights by instructing the ju
Newell could be sentencedltfe with the possibity of parole after only 35 yearsld; at
183-84.) In Claim 27, Newell lalges that his Eighth Ame@ment rights were violated
when the trial court precluded “execution impact testimonyl” &t 187.) In Claim 31,
Newell alleges that the application of Arizésaew death penalty statute violated Ere
Post FactoClause(ld. at 197.)
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Newell argues that his default of the claim&xcused by the @ffective assistance

of appellate counsel or, undbfartinez by the ineffective assmtice of PCR counsel

Martinezdoes not apply, however, because thar@dailo not allege ineffective assistang

of trial counselHunton 732 F.3d at 1126-27.

Nor does the performance of appellate cmlrexcuse the default. As discusse¢

above, before ineffective assiate of appellate counsel mayused as cause to excuse
procedural default, the ineffective assistamaflegation itself musfirst be exhausted in
state courtCarpenter 529 U.S. at 453. In state coudewell did not raise any claims o
appellate ineffectiveness.

Based on this analysis, Claims 11, 19, 23, 25, 27, and 31, are denied
procedurally defaulted arighrred from federal review.

In association with these chas, Newell also raises claino$ ineffective assistance
of appellate counsel. Again, in state court Newell did not raise claims of appt
ineffective assistance, $loe claims are defaulteds previously notedyVartinezexcuses
only claims of ineffective assistancetoél counsel, not appellate cound@gvila, 137 S.
Ct. at 2062—-63, so Claims 1B5, 18, 24, 26, and 32 are alsmcedurally defaulted ang
barred from federal review.

Claims 34-49:

Newell raises a series of challenges ® death penalty, Arizona’s death penal

statute, and his sentence. He raised thesmglin his PCR petitiol.he PCR court denied

15 The claims are also without merit. Well is not entitled to relief on Claims 11

e

AS

bl ate

Ly

23, and 27, for the reasons setlidn the Court’s analysis of Claims 12, 24, and 28. Clgim

25 is meritless for the reasons set forth @ @ourt’'s order denying a stay. (Doc. 75 at §
Claim 15, alleging that counsel wasded to go to trial before the pdRtngrules were

clear, is meritless becausewd!’s counsel did not perform ineffectively at sentencing.

Claim 17 is meritless because admission of the ligatiitenot raise “the spectre o
fundamental fairness such as twlate federal due process of lawGerlaugh v.
Stewart 129 F.3d 1027, 1032 (9th Cir. 199T)aim 31, alleging aex post fact@iolation,
is meritless because the chamgesentencing caused Byngwere procedural and did no
place Arizona capital defendantg@opardy of greater punishme8tate v. Ring204 Ariz.
534, 547, 65 P.3d 915, 928 (2004@e Dobbert v. Florida432 U.S. 282, 292 (1977).
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the claims as precluded under Rule 32.2)abgcause they coulshve been brought on
direct appeal. (ME 3/10/10 at 4.)

Newell argues that the default of theskaims is excused by the ineffectiv
assistance of PCR counsel—namely, PCR cows&elure to allege that appellate couns
performed ineffectively in failingo raise the underlying claim$Sée, e.g.Doc. 38 at 205—
06.) As notedMartinez does not apply to claims of iffiective assistance of appellat
counsel® Davila, 137 S. Ct. at 2062—63. Claim 34-46 denied as procedurally defaulte
and barred from federal review.

Finally, in Claim 48 Newell alleges that aéll be denied a fair clemency proces

in violation of the Eighth and Fourteenfftmendments. (Doc. 38 at 227.) This claim

meritless. First, because Newell has not sbatemency, the claim is premature and not

ripe for adjudication. More significantly, thgaim is not cognizable on federal habe
review. Newell's challenge to state clememegcedures does nobmstitute an attack on
his detention and thus is nopeoper ground for habeas reli€&ee Franzen v. Brinkman
877 F.2d 26 (th Cir. 1989);see also Woratzeck v. Stewdrl8 F.3d 648, 653 (9th Cir
1997) (per curiam). Claim 48 is denied.
IV. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 22(b) of the Federald®uof Appellate Procedure, an applica
cannot take an appeal unless a certificat@ppéalability has been issd by an appropriate
judicial officer. Rule 11(a) of the Rules Gamang Section 2254 Cases provides that t

district judge must either issue or deny difieate of appealability when it enters a fing

16 Clearly-established federal law precludes relief on Newell's challenges tc
constitutionality of the death penalind Arizona’s death penalty scherSee, e.gGregg

v. Georgig 428 U.S. 153, 169 (1976)ewis v. Jeffers497 U.S. 764, 77477 (1990)

Walton v. Arizona497 U.S. 639, 652-56 (199@yverruled on other grunds by Ring v.
Arizona 536 U.S. 584 (2002McCleskey v. Kemp@l81 U.S. 279, 296-97 (1987). I
addition, Claim 39 is meritless because théwiempact evidence dinot include opinions
about the crime, the defendaot,the appropriate sentenétayne v. Tennesseg01 U.S.
808, 827 (1991). Claim 49 is meritless beeat$he Supreme Court has never held th
execution after a long tenure on deatlw g cruel and unwsl punishment.’Allen v.
Ornoskij 435 F.3d 946, 958 (9th Cir. 2006).
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order adverse to theplicant. If a certificates issued, the court must state the specif

iIssue or issues that sayis8 U.S.C. § 2253(c)(2).

Under § 2253(c)(2), a certifite of appealability mayssie only when the petitione
“has made a substantial shogiaf the denial of a constitunal right.” This showing can
be established by demonstrgfithat “reasonable jurstould debate whieer (or, for that
matter, agree that) the petitidmosild have been resolvedardifferent manner” or that the
iIssues were “adequate to deseemeouragement tproceed further.'Slack v. McDaniel
529 U.S. 473, 484 (2000). Fprocedural rulings, a certtiate of appealability will issue
only if reasonable jurisisould debate whetherdlpetition states a valid claim of the deni
of a constitutional right and whethesetbourt’s procedural ruling was correlct.

The Court finds thateasonable jurists could debdte resolution of Claims 1-4,
alleging ineffective assistance of counsel at sentencing, and Clalleging that Newell’s
confession violatetMiranda and was involuntary.

V. CONCLUSION

Based on the foregoing,

IT IS HEREBY ORDERED that Newell's Petition for Writ of Habeas Corpu
(Doc. 38) isDENIED. The Clerk of Court shall enter judgment accordingly.

IT IS FURTHER ORDERED that the stay of execuncentered by this Court on
September 26, 2012 (Doc 5)MACATED.

IT IS FURTHER ORDERED granting a certificate adippealability with respect
to Claims 1-5.

IT IS FURTHER ORDERED that the Clerk of Court favard a courtesy copy of
this Order to the Clerk of éhArizona Supreme Court, 1581. Washington, Phoenix, AZ
85007-3329.

Dated this 20th daof March, 2019. N

HongrAble JoAQ. Tuchi
United Statéé District Jue

-50 -

c




