Camara v. Fredrick

© 00 N o 0o B~ W DN PP

N NN NN NNNDNDRRRRRR R R R R
® N o 0 B» W N RFP O © 0N O O M W N B O

son et al Doc.

JDN
WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Joseph E. Camara, No. CV 12-2111-PHX-FJM (BSB)
Plaintiff,
VS. ORDER

J. Fredrickson, DDS, et al.
Defendants.

Plaintiff Joseph E. Camara brought thi® se civil rights aton under 42 U.S.C.
8§ 1983 against Dr. George L. Loughner, ardentist with the Arizona Department ¢
Corrections (ADC) (Doc. 1). Before tl&ourt is Dr. Loughner’sMotion for Summary
Judgment (Doc. 18), Camara’s respofidec. 21), and Loughner’s Reply (Doc. 29).
The Court will grant the motion and terminate the action.

l. Background

Camara’s claim arose during his ciomiment at the Arizona State Prisgn

Complex-Eyman, Cook Unit. He allegedatiDr. Loughner retaliated against him fqg

~ The Court issued an Order, pursuan®and v. Rowland, 154 F.3d 952, 962 (9th
Cir. 1998) (en banc), that nagtl Camara of his obligatioio r_es_lpond tdhe summary
Jéj(%gment motion and ehrequirements under Federall®of Civil Procedure 56 (Doc.
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filing a grievance (Doc. 1 at 7-34 In his Complaint, Canma set forth the following
background facts in support of his claim:

On November 18, 2011, Camaawoke to severe pafrom an upper front tooth.
He reported to the Cook Unit dental aredere Dr. Fredrickson examined him, took )

rays, and diagnosed an abscess. Dr. Fakestn told Camara thainder prison policy,

his only option was to extrathe tooth; however, Camaraidéne wanted to save the

tooth. Dr. Fredrickson acknowledged that tibeth could be saved with a root canal, bEt

told Camara that policy required that tleoth be pulled. Dr. Fredrickson also tol
Camara he could seek a second opinionictviCamara requested. Dr. Fredricksq
refused Camara’s request for antibiotics for the infection.

That evening, Camara lost consciowssand fell backwards hitting his head d
the floor. He was airlifted to Maricopa Meal Center, where he was treated for
concussion and a cut to his head was stapfetbxicology screemevealed that Camars
had a blood infection requiring antibiotic€amara returned to ©& Unit on November
19, 2011. Shortly after higeturn, Camara began vomiting. He was returned to
hospital and was hospitalized for three antda#f days. Tests showed that Camarg
black-out resulted from the abscessed todthtibiotics cleared up Gaara’s septicemia.

On December 12, 2011, Camara initiatedghson grievance pcess by filing an

informal grievance in whit he complainedabout incomptent and deliberately

indifferent care by dentist Dr. &drickson in response to thaoth abscess. (Doc. 19, EX.

2 (Doc. 19-1 at 36)).

On January 3, 2012, Camara was summadodde dental area, where he was s¢
by Dr. Loughner for a second iopn. Camara alleges thathen Dr. Loughner realized
Camara was the inmate who had filed theniaistrative grievance, Dr. Loughner treatg

him in a rude and abusive manner, used etikfds and derogatory language, and ta

Z_Page numbers refer to the pages in the Court’'s Case Management/Elec
Case Filing system.
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Camara that there was no whag was going to reos a root canaland that he would
write an “airtight evaluation” tensure Camara would not get orek a4t 12-13).

Dr. Loughner diagnosed Camara’s #%th as having chronic apical pulpd
necrosis or granuloma with internal resasptiand he concurred with Dr. Fredrickson
prior evaluation (DSOF 11 12-13). Dr. Loughrstates that Camara did not meet tl
criteria for a root canal as set forth ihe ADC Dental Services Technical Manu;i
because his oral health was inadequateh&@ poor oral hygne and a history of
periodontal issues, and his overallripdontal status was not goodd.  14). Dr.
Loughner asserts that he would have nec@nded a root canal despite Camara’s p¢
overall periodontal status and poor oral hygiénhis #9 tooth was periodontally soung
But Dr. Loughner states th&@amara’s #9 tooth was not southge to internal resorption,
absence of part of the periodontgiament, and some bone losd. (1 19). He further
states that the tooth was not a periodontstifiple abutment tootior an existing bridge
or partial (d. § 18). Dr. Loughner states that thees not recall the exam, though it
possible he used unprofessional langudg®vever, any unpretssional comments did
not affect the outcome of his exaration or recommended treatmert ([ 22, 24).

On May 24, 2012, Camara was seen llgi@ dentist, Dr. Krebs, who performe(
a simple extraction of Camara’s #9 tootid. { 26)

Dr. Loughner now moves for summarydgment on the grounds that Camarg
First Amendment rights were not violated, Doughner is entitled to qualified immunity
and the Eleventh Amendment bars Camamadsetary claim against Dr. Loughner in h
official capacity (Doc. 18).

. Retaliation Governing Standard

Prisoners have a First Ameément right to file grievances and pursue civil righ
actions. Rhodes v. Robinson, 408 F.3d 559, 567 (9th Ci2005). Thus, allegations of
retaliation against an inmaseFirst Amendment rightdo speech or to petition the
government may support a civil rights clairfBee Valandingham v. Bojorquez, 866 F.2d
1135, 1138 (9th Cir. 1989Rizzo v. Dawson, 778 F.2d 527, 5332 (9th Cir. 1985).
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A viable claim of First Amendment retaliation requires a showing of fijve

elements: (1) [a]n assertion that a stateraiciok some adverse action against an inm

(2) because of (3) that prisoner’s proteatedduct, (4) such action chilled the inmate

ate

S

exercise of his First Amendment rightsida(5) the action did not reasonably advance a

legitimate correctional goalRhodes, 408 F.3d at 567-68. Arisoner “must allege that

he was retaliated against for exercising ¢osstitutional rights and that the retaliatony

action does not advance legitimate penologgadls, such as preserving institution
order and discipline.” Barnett v. Centoni, 31 F.3d 813, 815-1@®th Cir. 1994). The
resulting injury needot be tangible to support the claifinesv. Gomez, 108 F.3d 265,
267, 269 (9th Cir. 1997) (a chilling effect tre prisoner’s First Ammment right to file
prison grievances is sufficietd support a retaliation claim).

Retaliation claims must be evaluated irhtigf the concerns aéxcessive judicial

involvement in day-to-day prison managemeand courts must therefore “afford

appropriate deference and fileiity” to prison officials in the evaluation of proffered
legitimate penological reasons fomoluct alleged to be retaliatoryratt v. Rowland, 65
F.3d 802, 807 (& Cir. 1995).
1.  Analysis

There is no dispute that Camara initiatedrievance regarding his dental care
December 12, 2011, and th#his constitutes a protext action under the First
Amendment. Camara alleges that hé&fesad an adverse action when Dr. Loughn

refused to recommend a root canal and fatsifiental records to eaore that he would

not receive one. Denial @fppropriate medical or dentehre may constitute an adverge

action. See Chatman v. Medina, No. 2:11-CV-0681, 2014 WIL155565, at *5, 15 (E.D.
Cal. March 21, 2014). An adverse actionynadso be found whera defendant officer
files a false report in retaliation for a prison grievan8ee Austin v. Terhune, 367 F.3d
1167, 1171 (9tiCir. 2004).

Although Camara’s allegations were scint to support his retaliation claim o

screening, at summary judgment he musbggond the pleadings and designate spec
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facts to show a material factual disput€elotex Corp. v. Catrett, 477 U.S. 317, 324
(1986).

Here, Camara expresses his disagre¢matn Dr. Loughner’s findings at the
January 3, 2012 appointmemipwever, allegations of a difience of opinion regarding
medical treatment do not state an adversmrac Camara fails to submit any medic:
evidence to show thddr. Loughner’s conclusions as tos eligibility for a root canal
were wrong. There is no evidence teplite Dr. Loughner’s finding that Camara
overall periodontal status was not good, and the record shows thadality for a root
canal, one of the required criteria is “[tjhe maleperiodontal status must be good, wit
pocket depth limited to 2-3 mm.” (Doc. 19, Bx.Attach. B). Noiis there any evidence
to dispute Dr. Loughner’s determination ti@mara’s #9 tooth vganot a periodontally
stable abutment tooth for an existing bridge partial denture rad, thus, he did not
gualify for an exception to the root canalipp (Doc. 19, Ex. 1, Loughner Decl. 1 21 §
Attach. B (Doc. 19-1 at 6, 34)). Indeed, Doughner’'s conclusions are consistent wi
Dr. Fredrickson’s findings, and these twantists’ findings are th only medical/dental
opinions in the record. In short, Camara cannot show that Dr. Loughner’'s co
amounted to an adverse action. Dr. Loughner is entitled to summary judgment g
basis.

However, even if we assumed thatn@aa could show that Dr. Loughner
conduct constituted an adverse action, tataliation claim wuld nevertheless fail
because Camara fails to shdhe absence of a legitimate correctional goal for {
challenged conduct.Pratt, 65 F.3d at 806. As mentioned, the Court must “affd
appropriate deference and flexibility to pns officials in the evaluation of proffered
legitimate penological reasons for cwmct alleged to be retaliatory.”Id. at 807
(quotation omitted).

Dr. Loughner argues thdtis conduct advanced a legitimate correctional g
because it provides for treatnieand recommendations byitmed medical professionals

as opposed to letting inmates dictate their treatment (Doc. 18 ath@).evidence of a
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policy, which Dr. Loughnerelied upon and which outlinedigibility for root canals,
further supports a legitimate correctibngoal to provide uniform care and avoi
discriminatory or inequitablegatment to different inmatese¢ Doc. 19, Ex. 1, Loughner
Decl. 11 16-21 (Doc. 19-1 at 5-6)).

In response, Camara does not addrasd.Bughner’s argument on this elemen
He merely asserts that “Defendant hascteom that his actionadvanced a legitimate
correctional goal where he acted in an indiinl capacity while operating under color (
state law” (Doc. 21 at 10). Camara also |gfg that Dr. Loughneradmission that he

may have used unprofessiofehguage during their intert@n amounts to a concessio

that he violated Camara’s First Amendment rights &t 10-11). But unprofessional

language does not rise to a constitutionalation. In failing to address Dr. Loughner’
argument, Camara cannot ddish the absence of a légate penological purpose fol
Dr. Loughner’s actions when lietermined that Camara didtrgualify for a root canal.

For the above reasons, the Court findsréhexists no genuine issue of mater
fact that Dr. Loughner’s comndt constituted an adverse actmmthat his conduct did not
advance a legitimate correctional goalAccordingly, Dr. Laighner's Motion for
Summary Judgment is granted.
IT ISORDERED:

(1) The reference to the Magistrate Judgewishdrawn as to Defendant
Loughner’s Motion for Summg Judgment (Doc. 18).

(2) Defendant Loughner’s Motion for Summary Judgment (Doc. I@asted.

(3) The Clerk of Court must enter judgmi@ccordingly and terminate the action.

Dated this 23rd day of June, 2014.

}Z;a/.g;-é/i{ v W 2FTone

Frederick J. Martone
Senior United States District Judge
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