Lexington Insuranc

© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R R R
0w ~N o 00N W NP O © 00N O 0 W N P O

e Company v. Scott Homes Multifamily Incorporated et al Doc.

WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Lexington Insurance Company, a Delaware No. CV-12-02119-PHX-JAT
Corporation, ORDER

Plaintiff,
V.

Scott Homes Multifamily Inc., an Arizona
corporation; and Silverbell 290 Limitec
Partnership, an Arizona Limited
Partnership,

1=

Defendants.

Pending before the Couare: (1) Plaintiffs Motionto Dismiss Silverbell 290
Limited Partnership’s Counterclaim (Da27) and (2) Scott Homes Multifamily, Inc.’s
Motion to Dismiss (Doc. 41). The Court now rules on the Motions.

l. Background

A. The Complaint

On October 8, 2012, Lexingtdiled its Complaint in thiCourt. (Doc. 1) In its
Complaint, Lexingtoralleges as follows:

On March 2, 2010, Defendant Silveltt290 Limited Partnership (“Silverbell*)

! Silverbell is a general paer of Timberline Village Ogoration (“Timberline”).
(Id. at § 7). Timberline is owned by the Ste®rRobson Trust dateJune 25, 1993 (the
“Robson Trust”). [d. at  8). Steven S. Robson ig tiustee of the Robson Trustd.].
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sued Defendant Scott Hombwiltifamily, Inc. (“Scott”), anong others, in Pima County
Superior Court (the “state court case”)ld.(at § 13). Silverdeis the owner of an
apartment complex called @h Springs at Silverbell Apartments (the “Silverbg
Apartments”). [d. at T 6). In its Ameded Complaint in the s&tcourt case, Silverbell
alleged that Scott was the rmggal contractor in the construction of the Silverbs
Apartments pursuant to a contract, and tBeott, as general contractor, entered ir
contracts, agreements, and/or subcontracts subitontractors and/or others to assist
the construction. 1{. at 1 16-17). In that Amended i@plaint, Silverbell alleged that,

in late 2008, it discovered a number of d#&feand latent defects at the Silverbe

Apartments and that the dages exceed $7.11 millionld( at 1 18-20).

Scott then tendered its defense andemnity to Evanston Insurance Compalt
(“Evanston”) subject to a reservationrafhts under Evanston @GPolicy No. 01 GLP
1003112 (the “Evanston Policy”)ld at T 23).

Lexington issuedan Excess Liability Ay No. 4013724, e#ctive January 1,
2002 to January 1003, to Robson Communiselnc. (“Robson”) (the “Excess Policy”)
(Id. at  2). Scott is a namausured in that policy. I4. at § 4). The Eanston Policy is
the “underlying policy” tathe Excess Policy.ld. at  43).

On July 2, 2012, Robsaend Scott provided notice to Lexington that Scott W
finalizing a settlement with Siérbell that would result in the exhaustion of the Evans
Policy and would trigger covage under the Excess Polisgued by Lexington.Id. at
24). On July 13, 2012, kengton requested infornmian from Robson and Scotf
confirming the exhaustion of ¢hEvanston Policy and any other underlying policiéd.
at 1 25). Thereatfter, on Judp, 2012, Lexington again recgied information confirming
the exhaustion of underlyingplicies and requested confirmation that the subcontract
policies had also been exhaustett. &t {1 26-27). On July 26, 2012, Lexington aga

requested information concerning the saricactors’ policies @d positions taken by

The Robson Trust owns Stélomes Multifamily, Inc. Id. at  9). Steven S. Robson |
the president, secretary, and director of Scott Homes Multifamily, lbhcat(10).
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their respective carriers.Id{ at § 28). Lexington neveeceived a response to thes
requests. Ifl.at § 29).
On September 19, 2012, Sihbell, Scott, and Evanstaagreed to enter into 3

settlement agreement purportingrasolve the claims assertadainst Scott in the state

court case for damages arising out of the gutpjincluding repair and replacement (
defective construction and resulting dayas (the “Settlement Agreement”).d.at 1 30-
31). In that Settlement Ageenent, Evanston agreed toygilverbell one million dollars,
the aggregate limit of its insurance under the Evanston Politg. af 1 32). The
Settlement Agreement further provided thia¢ one million dolla payment exhausted
Evanston’s applicableoverage.

Further, Scott and Silverbell agreed tdeennto a stipulated judgment againg

Scott in the amount of six million dollarso be received from subcontractor

subcontractor’'s insurers, and Scotts’ @mn and excess insurers (the “stipulate

judgment”). (d. at 1 34). In Exhibit 1 to the 8kement Agreement, Scott identifiec
eleven subcontractors who unconditionallyesmgl to defend and indemnify Scott ar
failed to do so. I¢l. at § 36). The Excess Policy &pp only upon exhaustion of al
applicable underlying limits, wdther or not collectible.ld. at 11 46, 67).

As a result of the above allegationsxington seeks the following declarations:

(1) that the Excess Policy is not curreniyplicated and Lexington owes no duty t
defend Scott Homedd. at | 74); (2) that it owes nooverage for any amount of thg
stipulated judgment or any damages soughhe state court case because the damg
sought in the state court case are not altregu‘property damage” as defined in th
Excess Policyl@l. at 1 81); (3) that it is not liable fproperty damages that did not occl
during the effective dates the Excess Policyld. at 1 88); (4) that it owes no coverag
for any amount of the stipukd judgment or other damagsought not caused by a
“occurrence” [d. at T 92); (5) that it owes no coverage for any “property dam
exclusions” [d. at § 100); (6) that it owes nooverage for damages excluded h

“professional liability exclusions”I¢. at § 107); (7) that it owes no damages that wjg
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first incurred prior to th inception of the Evanstamr Excess Policiedd. at § 116); (8)
that is owes no coverage under a politeffect prior toJanuary 1, 2002d. at T 121);
(9) that it owes no coveragerfdamages as a result of clean up, remediation, abaten
or removal of mold, fungus, or yeadt.(at § 126); (10) that it owes no coverage f
damages attributable to breach of contractach of a third party beneficiary contra
and breach of implied and expsewarranties causes of actidd. @t § 132); (11) that it
owes no coverage for damages attributalole“property damages” for the acts g
independent contractors that did mwbcure the requisite insurandel.(at § 137); (12)
that, to the extent Silverbell qualifies asiasured under the Exse Policy, no coveragsg
is available for any damages sought in the state court hsat § 145); (13) that, as &
result of Scott’'s material breach of duty to cooperate withrigégin, no coverage Iis
available under the Excess Polidd.(at 1 153); (14) that, as a result of Scott’s failure
obtain Lexington’s cosent before entering into a satilent agreement, no coverage
available under the Excess Polidg.(at  158); (15) that, as a result of Scott’s failure
obtain permission to transfesitights under the Excess Polieyg coverage is availablg
under the Excess Policid( at § 165); and (16) that, to the extent that stipulated judgn
is a product of collusion or is unreasonable, no coverage is available under the E
Policy (d. at  173).
B. The Counterclaim

In response to the Compis, Defendant Silverbellfiled an answer and
counterclaim. In its Countelaim, Silverbell alleges:

In November 2011, Lemgton was informed of #h possible excess liability]
exposure as a result of the staburt case. (Doc. 10 at | 8n March 2012, Silverbell
wrote to Lexington to provide Lexington withotice of Silverbell’s claim in the state
court lawsuit and offered to provide any information to Lexington regarding the c
and the opportunity to appear and paratgpin a mediation between the partikeb &t
21). In July 2012, Robsoand Scott wrote a letter to kiegton informing it of the

intention of Scott to enteinto the settlement agreememtcluding an assignment of
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Scott’s rights under the Excess Policy to &ibell, and requesting Lexington’s coverag
position. (d. at § 22). Scott provided Lexingtomith responses to its requests fc
information. (d. at § 23). Lexington ignored iimsured’s liability resulting in the
assignment of Scott’s rights under the ESscfolicy and the settlement agreemehd.). (
When Lexington did not respond, Scott, inedfort to avoid a trial set for September 2
2012, which could have resulted in a damagerd in excess of $11,000,000, enter
into the settlement agreement on Septenil$er2012 and assignet$ rights under the
Excess Policy to Silverbell.ld. at  24). Scott was not infoed of Lexington’s refusal
to provide coverage tih October 5, 2012. I¢. at § 28). The Eanston Policy was
exhausted, which triggered Lexingtorgbligations under the Excess Policyld. (at 1

30-31, 44, 49).

As a result of these allegations, Silvelt asserts that Lexington (1) breached
duty to defend, provide coveye, or indemnify Scott, which resulted in a breach
contract, and (2) breached dsty of good faith and fair @ding/insurance bad faith by
refusing to provide a timely defse and/or coverage position.

Il. Plaintiff's Motion to Dismiss Silverbell’s Counterclaim (Doc. 27)

Lexington argues that Silverbell’s breach contract claim should be dismisse

because Silverbell has failed to allege exhansof all applicableunderlying limits.

Lexington argues that, because of the failuo allege exhaustion of applicable

underlying limits, Lexington codl not have breached its duty to defend or to indemni

Scott and, thus, Silverbell has failed tatsta claim upon which relief can be granted.
Lexington also argues that Silverbell'simance bad faith/breach of the duty
good faith and fair dealing @im should be dismissed besauSilverbell did not allege
that Lexington acted unasonably and intentionally.
A. Legal Standard
To survive a Rule 1B{(6) motion for failureto state a claima counterclaim must
meet the requirements of Rue Rule 8(a)(2) requires alsrt and plain statement of thg

claim showing that the pleader is entitledrédief,” so that the counter-defendant ha
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“fair notice of what the . . . claim ®snd the grounds upamhich it rests.” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007) (quoti@gnley v. Gibson, 355 U.S. 41 (1957)).

A counterclaim must contain sufficient faat matter, which, if accepted as trug

states a claim to relief that ‘iplausible on its face.”ld. Facial plausibility exists if the
pleader pleads factual content that allowes ¢burt to draw the asonable inference tha

the defendant is liable for the misconduct allegdd. Plausibility does not equa

“probability,” but plausibilityrequires more than a sheerspibility that a defendant has

acted unlawfully.ld.

In deciding a motion to dismiss underl®&d2(b)(6), the Court must construe tH
facts alleged in a counterclaim in theght most favorable to the drafter of th
counterclaim, and the Court must acceptvedll-pleaded factual allegations as tru
Shwarzv. United Sates, 234 F.3d 428, 435 (B Cir. 2000).

B. Analysis
With regard to its breach of contracaich, counterclaimantilserbell alleges that

Scott informed Lexington of its intent &nter into a settlemerdgreement that would

trigger Lexington’s obligations under eéhExcess Policy due to exhaustion of the

Evanston Policy. Silverbell alleges thatsgige numerous notices from Scott, Lexingtgn

ignored its obligations to Sttaunder the policy causing Stdo enter into a Settlemen
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Agreement, assigning its rights to Silverbell to avoid a trial that would result in potgntial

liability of $11,000,000.
Lexington argues that the Court shoulddfithat, based on the language of t
contract requiring the exhausticof underlying insurancd,exington’s obligations to

Scott under the Excess Policy were not trigde and, thus, Silverbell cannot state

claim for breach of contract. Silverbell arguthat the language of the contract only

requires exhaustion of the Evanston Polwich it alleges had been exhausted.

While the Parties dispute the meamiof the language ithe Excess Policy

requiring Scott to exhaust underlying insumanthe Court need not address the scope of

the exhaustion requirement in the Excess Rdicthis time becauseven if the Court
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were to agree with Lexington’s interpretati of the Policy, the breach of contra¢

counterclaim could not be dismissedhas stage of the proceedings.
To determine whether the underlyimggurance triggering the Excess Policy wq
indeed insurance that needed to be exleduas applied to the state court case &
whether such insurance wasdeed exhausted, the Cowvbuld necessarily have ta
consider evidence and facts odgsiof the scope of the ajjations in the counterclaim
which the Court is not pertted to do at the motiono dismiss stage. Although
Lexington argues that Silverbell’s failure tbege that all policie insuring Scott were
exhausted is fatal to its claim, Silverbellshaot alleged the existence of other polici
that would apply to the swmtcourt claims. Rather, Silverbell has alleged that
applicable underlying insurance, namelg tBvanston Policy, was exhausted. For {
Court to find that there are other policieatthequired such exhaustion, the Court woy
necessarily have to consider evidence and@mmterdefendant’s version of the fact

which is not appropriate atdéhmotion to dismiss stage. Accordingly, taking the fa

alleged in Silverbell’s Counterclaim in thghit most favorable to Silverbell, Silverbell

has stated a claim upon which relief can be tgm its breach of contract claim and th
motion to dismiss thatlaim is denied.
Further, with regard to its claim for breach of the care of good faith and fair

dealing/insurance bad faithGilverbell alleges that Sto informed Lexington on

2

“conclusory.” See, eg., Doc. 35 at 5 (arguing thatiNgrbell’s allegation that the
Evanston Policy has been exhausted is cancjuand that the claim should be dismiss
because Silverbell “does not (and cannot) ptanany facts that it has alleged in th
Counterclaim, which refute Lexington’s argurhémat the policy issed by Evanston was
not exhausted.”) (emphasis in original). #is stage, it is not Silverbell’s burden t
refute Lexington’s arguments. Rather, for phugposes of deciding the motion to dismis
the counterclaim, the Court must accept &ibell's allegations as true, whether or n
they can be proved. As &y the Court finds that thesallegations are sufficiently
specific to put Lexington on notice of Sihksil's claims and the facts supporting thos
claims. Further, the fact d@h Lexington offers conbwerting facts to challenge
counterclaimant’s allegations does not makenterclaimant’s algations conclusory,

but rather contested. The @b will not resolve such coests at this stage of the

litigation.

Further, Lexington challenges most &ilverbell’s factual allegations as

ind
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numerous occasions that Scott believed the Excess Policy was triggered and regques

that Lexington provide it coverage or Lexington’s position asdeerage. Silverbell

alleges that Scott responded to all ofxington’'s requests for information, and thfj:
;

despite the fact that its duties wergggered, Lexington ignored Scott's requests
coverage and refused to prde Lexington’s position on covega before the settlement
agreement was executed.

Lexington argues that the position it towkth regard tothe Excess Policy wag
reasonable and thus cartrconstitute the basis for a b&ith action. Again, the Court
cannot conclude that Lexirat's position was reasonablatlout considering evidencs
and facts outside the allegations in the d¢erstaim. Thus, construing Silverbell’s
allegations in the light most favorable $ilverbell, Silverbell has stated a claim upgn

which relief can be granted for breach tfe covenant of good faith and fai

=

dealing/insurance bad faith and the raptto dismiss that claim is denied.
[ll.  Scott’s Motion to Dismiss (Doc. 41)

Defendant Scott argues that it shoulddimnissed because it assigned all of rights

in the Excess Policy to Defendant Silverbdllefendant Scott furthexsserts that the fact

that Lexington has not state@l claim against Defendant Scott is demonstrated | by

Lexington’s admission in the Joint Case Mgaaent Plan that “no claims are being
asserted against Scott Homes in this laijfsund] Plaintiff only named Scott Homes as|a
party because plaintiff believes Scott Homeghts are directly affected by the outconle
of litigation.” (Doc. 36 at 2 n. 1).

In Response, Lexington argues than@amed Scott as a Defendant because

it

believes that Scott is a necessary and imslispble party pursuant to Federal Rule |of

Civil Procedure 19. Lexingtoalso reiterates its argument theithas not stated a claim
against Scott, but that Scott’s interests dlaffected by the outcome of the litigation.

Determining whether a party is necegsander Rule 19 largely depends gn
whether that party’s interests will be “advasaffected [by the litigation] in a practical
sense.” Continental Ins. Co. of New York v. Cotton, 427 F.2d 48, 5{9th Cir. 1970).
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In this case, although Lexington dentbst it has stated a claim against Scatt,

Lexington seeks declarations that it owes no coverage under the policy, in part, bé
(1) Scott assigned its rights under the poligithout Lexington’s consent; (2) Scot

“materially breached its dutjo cooperate with Lexingtohwhich, Lexington alleges

would preclude coveragand (3) the Stipulated Judgmemitered into between Scott and

Silverbell was unreasonable and the resiltcollusion. Theultimate remedy that
Lexington seeks—to hawbe Court declare that no oigeentitled to coverage under th
Excess Policy for the state court case—may impact Scott because it assigned
interest in the Excess Policylated to the state court case Silverbell. However,
according to Lexington, for th€ourt to grant any such reliehsed on certain claims ir
Lexington’s complaintthe Court would havéo make findings thaScott breached its
contract with Lexington and/or & in collusion with Silverbefl. If the Court were to
make such findings, there is no doubt t8abtt’s rights would be adversely affected [
the litigation in a practical sense.

Accordingly, based on the allegatioirs the Complaint, ta Court finds that
Defendant Scott is a necessary party to Ewgsuit and Scott’sMotion to Dismiss is
denied.

V.  Conclusion

Based on the foregoing,

IT IS ORDERED that Plaintiffs Motion to Dismiss Silverbell 290 Limited

Partnership’s Counterclaifboc. 27) is denied.

I
I
/

®  For the purposes of this OrdergtiCourt takes no position as to wheth

Lexington would actuly be entitled to the remedy it seebased on the allegations i
the Complaint.
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IT IS FURTHER ORDERED that Scott Homes Multifamily, Inc.’s Motion tg

Dismiss (Doc. 41) is denied.
Dated this 29th day of May, 2013.
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James A. Teilbﬂrg
Senior United States District Judge




