Barnett v. Lincoln National Life Insurance Company et al Doc. 61

1] WO
2
3
4
5
6 IN THE UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9 |[ Neil Barnett, M.D., No. CV-12-2160-PHX-SMM
10 Plaintiff,
11 f v. MEMORANDUM OF DECISION
12 || Lincoln National Life Insurance Co., AND ORDER
13 Defendant.
14
15 || Lincoln National Life Insurance Co.,
16 Third-Party Plaintiff,
17| v.
18 || Anthony Michael Rogozinski et al.,
19 Third-Party Defendants.
20
21 Before the Court is Defendant Lincoln National Life Insurance Compdgny’s
22 || (“Lincoln”) fully briefed Motion for Summary Judgment. (Docs. 46; 50; 55.) For the regsons
23 || that follow, the motion is denigd.
24 As a preliminary matter, the separate and controverting statements of fact prpvide
25 || for by Local Rule 56.1 are simply indices to evidence in the record that establish th
26
27 ! The request for oral argument is denied because there was adequate opportunity
present written argument and oral argument will not aid the Court’s decision. Fed. R. Ci\
28 || P. 78(b); LRCiv. 7.2(f); Partridge v. Reich41 F.3d 920, 926 (9th Cir. 1998).
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existence or absence of genuine disputes-8eeR. Civ. P. 56(c)(1)(A) advisory committ

ce

notes (2010). Toward that end, controverting statements may “summarily” state objectior

but they may not raise “any argument regarding[] the admissibility of evidence,” whic

N may

only “be presented in the objecting party’s responsive or reply memorandum.” LRCiv

7.2(m)(2). Allowing objections while prohibiting argument promotes the functio

controverting statements as an indexadamissibleevidence while preventing the divisign

of briefs and multiplication of page limits. Sleaiett v. Arizona606 F. Supp. 2d 1065, 1074

(D. Ariz. 2009) (discussing LRCiv 7.2(m) in context of motions to strike).

Even though Plaintiff Neil Barnett (“Barnett”) was granted leave to ex

n of

ceed

presumptive page limits, he filed a controverting statement of facts that went beyon

summarily stating objections and/or disputing Lincoln’s factual assertions with confl

evidence by raising substantive legal arguments (2og. 49 § 48). Consequently, the Co

cting

urt

struck the offending filing. (Doc. 52.) Undeterred, Lincoln filed a controverting statement

that not only responded to each of the objections and legal arguments in Barnett's $trick

controverting statement (Doc. 56 at 2-7), bebahised substantive legal arguments o
own regarding the facts set forth in Barnett's separate statemenideagy9 1 14). This ig
the type of circumvention of page limits that Local Rule 7.2(m) was meant to curtail

It would be inequitable to penalize Barnett and excuse Lincoln for violating the
rule in virtually the same manner. Accordingly, the Court hereby vacates the part of itg
of January 23, 2014, striking Barnett’'s controverting statement of facts (Doc. 52 at 2:6
14) but will not consider any arguments raised outside of either party’s legal memg
Both parties are reminded that compliancéhwhe Local and Federal Rules of Ci
Procedure is paramount. SeRCiv 83.1(f)(1)(A).

As to the parties’ objections themselves, a court ruling on summary judgment
consider evidence that would be inadmissible at trialMSés=r v. Glenn Miller Productions
Inc., 454 F.3d 975, 987 (9th Cir. 2006); see &sairjaily v. United State83 U.S. 171

175 (1987) (explaining the traditional threshold for admissibility is “a preponderance”

commentary to the Federal Rules explains:
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a party may object that material cited to _supt;))ort_ or dispute a fact cannot be
resented in a form that would be admissible in evidence. The objection
unctions much as an objection at trial, adjusted for the pretrial setting. The

burden is on the proponent to show that the material is admissible as presente

or to explain the admissible form that is anticipated.

Fed. R. Civ. P. 56(c)(2) advisory committee notes (2010). Like an objection at trig

l, the

objecting party must “state[] the specific ground [therefor], unless it [is] apparent fror the
r.

context.” Fed. R. Evid. 103(a)(1)(B); sEeaser v. Gooda)&42 F.3d 1032, 1036 (9th Ci

2003) (finding objection raised in reply memorandum was timely, clear, and specific).

pretrial setting, however, the focus is not “on the admissibility of the evidence’s form
“on the admissibility of its contents.” Fras@&d?2 F.3d at 1036.

Barnett mostly raises specific objectiomsg( “Plaintiff objects . . . on the basis ¢
hearsay”). (Se®oc. 49.) Lincoln’s only response to these objections is that they “d
meet the requirements of Rule 56(c).” (Doc. 56 at 2-7.) Lincoln is incorrect—Bar
objections are timely, clear, asgecific. Because Lincoln failed to show its evidenc

admissible as presented or would be presented in admissible form at trial, the Court

Barnett's objections unless admissibility is readily apparentFseser 342 F.3d at 1036}

Conversely, Lincoln exclusively raises unspecific objections (“Lincoln Nati

objects . . ."”). (Se®oc. 56 at 7-16.) The sole context of these objections is legal argl

In the
. bui

SuSta

bnal

imen

that the Court will not consider because it was impermissibly included in a controvertin

statement of facts. (ldConsequently, Lincoln’s objections are not specific enough fo
Court to rule upon, and they are overruled unless inadmissibility is self-evident.
BACKGROUND

The following facts are not the subject of any genuine dispute. In February
Third-Party Defendant Anthony Rogozinski ¢gozinski”) was a general agent for CHUE
Insurance Company. (Docs. 54 |1 1-3; 56 at 7 { 2.) Barnett was a practicing orth
surgeon who was concerned about whether the disability policy he had at the time
provide coverage if he could no longer perform surgery. (Doc. 47 § 8.) Barnett
Rogozinski was a CHUBB agent and had purchased other CHUBB instrument;
Rogozinski in the past. (Doc. 54 11 39, 5%pBzinski met with Barnett at his home ar
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after a conversation that focused mostly on what constituted disability, recommend
a CHUBB policy with an “Own Occupation Rider” and an “Own Occupation Spec
Rider” would give Barnett better and more coverag@ocs. 47 1 8; 54 11 7, 19, 23-24; 5¢
at 10.) Rogozinski only offered CHUBB disability policies. (Docs. 54 § 11; 59-4 at 8

Barnett's application was approved and when Rogozinski delivered the CH
disability policy (the “Policy”) to Barnett, the two of them went through the Policy pag
page discussing what the Policy terms meant{(BR.) Pursuant to the “Own Occupati
Rider,” which purports to “liberalize[] the poliagyefinition of total disability to create th
best definition available today,” the Policy states in relevant part:

Total Disability, or totally disabled means that due to Injuries or Sickness:

a. you are not able to perform the substantial and material duties of your
occupation; and o o _

b. you are receiving care by a Physician which is appropriate for the
condition causing disability. We will waive this requirement if your
physician deems that contlp*tied care would be of no benefit to you.

Presumptive Total Disability — Loss of Speech, Hearing, Sight or the Use
of Two Limbs —You will be presumed to have a Total Disability if Injuries
or Sickness results in the total loss of:

d. the use of both hands; or
You must present satisfactory proof of loss. Your ability to work will not
matter. You will not be required to be under the regular care of a physician.
Benefits will be paid according to the Total Disability Provisions of this policy
and will start to accrue on the date of loss. But if such loss is permanent and
occurs before your 65th birthday, the monthly benefit for Total Disability will
be paid as long as you live, regardless of the maximum benefit period.

(Docs. 47 11 19-20, 22; 59-11.)

ed th
ality
-4
-9.)
1{UBB
e by
o)l

e

Rogozinski's and Barnett's discussion generally concerned how the “Own Occupatio

Rider” (Doc. 59-11 at 12) and the “Own Occupation Specialty Rider” applied to ber
(Doc. 54 1 30.) If Barnett had a question al@Bblicy term, he would ask Rogozinski hq
CHUBB would apply tle verbiage (idf 36); the two discussed in detail how the O

2 While Lincoln did not submit the “Own Occupation Rider” as part of the Pq
documents (Docs. 46 at 4; 47 1 19; 6@€l at 45-58), Barnett submitted a copy (Doc. 59
at 12). The Court has not found the “Own Occupation Speciality Rider” in the Pz
summary judgment submissions, but the existence of this document is undisputed.
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Occupation Rider applied to Presumptive Total Disabilityf(i8i3). Rogozinski represented

that the Rider amended the Policy so that Bamvould be presumed to be totally disab

ed

if he lost the use of both hands for performing the duties of his occupatiop ant

specialty—practicing orthopedic surgery. (fd34.) This interpretation of the Presumpt

ve

Total Disability term made the Policy more dabie to Barnett than it otherwise would hgve

been. (1dY 41.) Rogozinski also represented that while the Policy period was until Ba

nett’:

65th birthday, the Policy mentioned lifetime bktsébecause there were circumstances under

which Barnett could receive them. (K42.)

Rogozinski told Barnett that he was thedbrepresentative for CHUBB, that he spgke

for CHUBB in clarifying questions about policy terms, and that he was CHU

mouthpiece._(1d71 13-15.) Barnett understood the Policy language was that of CHUB

BB’s

B anc

that Rogozinski clarified, as opposed tor@tk the language; accordingly, Barnett relied on

Rogozinski’'s representations in accepting the Policy J(Bb, 37-39.) After accepting the

policy, Barnett paid premiums directly to Rogozinski and Rogozinski was the cond
most, but not all, of Barnett’'s communication with CHUBB. (Docs. 54 1 16-17, 40;

Lit fol
59-4

at 11-12; 56-1 at 14-15.) CHUBB never told Barnett to speak with anyone beside

Rogozinski until Rogozinski was no longer associated with CHUBB. (Doc. 54 { 60.
A few years later but before Barnett reached the age of 50, he filed a cla

disability benefits after developing osteoarthritis in his right shoulder.f§ld43-44.)

m fo

Consequently, CHUBB paid disability benefits until Jefferson Pilot Life Insurance Conmpany

(“Jefferson”) took over payments after acquiring CHUBB's disability insurance blo
business. (Idf 45.) Thereafter, Jefferson merged with Lincoln and Lincoln took
payments. (1d] 46-47.) At some point, Barnett gawaice that he was disabled beca
both shoulders were afflicted. (Docs. 54 { 50; 56 at 14 § 50.)

ck of
over

ISe

By August 4, 2008, well before his 65th birthday, Barnett informed a Lincoln

representative that he was totally disabled and that he was entitled to lifetime benefits unc
the Policy. (Docs. 54 | 52; 594 2; 60-1 at 69-70.) The representative responded that
Barnett's benefits would expire on his 65th birthday. (Docs. 59-8 at 2; 60-1 at 69-70.) Barne

-5-
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replied that if his benefits ended when he turned 65 then Rogozinski misrepresen
terms of the Policy and threatened legalacti it became necessary. (Docs. 47 § 27; 6
at 70.) By April 2011, still before he turned 65, Barnett hired attorney an who inquired
the Policy’s Total Presumptive Disability Benefits by mail (Docs. 54  53; 54-9) ar

ted t
0-1

abot
nd by

phone (Docs. 54  54; 54-10). Lincoln sent letters to the attorney in June, July, ar
November 2011 (Docs. 47 11 39-41; 60-2 at 48-49, 51, 53), in January and February 20

(Doc. 60-3 at 2-3, 5-6).

Lincoln took the position that neither Barnett nor his counsel ever provided evi

denc

to support Barnett's claim of total disabilttyDoc. 47  43.) Barnett took the opposite

position that Lincoln had received medical records indicating that Barnett had both shg
replaced (Doc. 54 § 62) and that Barnett estaddide lost the use of both his hands for
former profession of practicing orthopedigrgery at least by January 31, 2011, wher
filed a claim statement along with an attending physician’s statemeist §it)). Lincoln
concedes that Barnett established he was unable to use his hands for surgery beforé
Birthday (Doc. 56 § 61), that he is currentilyable to perform the duties of an orthope

surgeorr,and that he will remain unable to perform those duties for the rest of his life

% Barnett objects to these letters on theibaf hearsay. (Doc. 49 {1 40-42.) Offel
to prove the truth of the matters asserted therein, the letters themselves are inad
hearsay. SeEed. R. Evid. 801-803. While their contents “could be admitted into evid
at trial,” Fraser342 F.3d at 1036, Lincoln makes no suggestion that an admissible f
anticipated (Doc. 56 at 6 11 40-42). Therefore, Barnett’s objection is sustained and th
considers the letters only for their non-hearsay purposes.

4 Barnett objects to this fact on the bakt it lacks evidentiary support. (Doc. 49
43.) However, Lincoln need not disprove Barnett's case; rather, Lincoln may carry its
by showing the absence of evidence for an element essential to Barnett’'s case.

> Having admitted that Barnett cannot perform the duties of a surgeon, (Doc.
at 6), Lincoln cannot now assert that Barnett is still able to perform many of the duti
surgeon (Doc. 46 at 16 n. 4). Seed. R. Civ. P. 36(a) (“A matter admitted under this 1
is conclusively established unless the court, on motion, permits the admission
withdrawn or amended.”).
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54 9 57). Lincoln stopped making disability payments once Barnett turned 65.

On September 12, 2012, Barnett filed suit in Maricopa County Superior
bringing claims for declaratory judgment, breach of contract, insurance bad fait
negligent misrepresentation. (Doc. 1-1 at 5-15.) Lincoln timely removed on the b4
diversity (Doc. 1) and filed a Third-Party Complaint against Rogozinski, which was s
by publication. (Docs. 20; 27.) Rogozinski has not answered. Barnett and Lincoln
moved to dismiss the insurance bad faith claim, which the Court granted. (Docs. 3
Thereatfter, Lincoln filed for summary judgment on all of Barnett’s remaining claims.

STANDARD OF REVIEW

“The court shall grant summary judgment if the movant shows that thereisno g
dispute as to any material fact and the movant is entitled to judgment as a matter ¢
Fed. R. Civ. P. 56(a). “[T]he substantive lawll identify which facts are material[;] [o]nly
disputes over facts that might affect the outcome of the suit under the governing I

properly preclude the entry of summary judgment.” Anderson v. Liberty Lobby4IR¢E,

Court

BNUin

Df law

AW Wi

U.S. 242, 248 (1986) “One of the principal purposes of the summary judgment rule is t

isolate and dispose of factually unsupported claims or defenses.” Celotex Corp. v,
477 U.S. 317, 323-24 (1986) (further citation omitted).

To prove the absence of a genuine dispute, the movant must demonstrate t

evidence is such that [no] reasonable jury could return a verdict for the nonmoving

Anderson 477 U.S. at 248. “Where the non-moving party bears the burden of proof g

the moving party need only prove that #hes an absence @&bvidence to support the

non-moving party’s case.” In re Oracle Corp. Securities L.i687 F.3d 376, 388 (9th Ci

2010). If the moving party carries that burden, then the non-moving party must des
specific evidence capable of supporting a favorable verdict. Id.

In determining whether either or both tfese burdens have been carried, “[t
evidence of the non-movant is to be believed] all justifiable inferences are to be dra
in [that party’s] favor.” Andersgm77 U.S. at 254; sé¢arayan v. EGL, In¢616 F.3d 895

899 (9th Cir. 2010) (explaining an inference is justifiable if it is rational or reason;
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“Credibility determinations, the weighing of the evidence, and the drawing of legit
inferences from the facts are jury functions, thaise of a judge . . . ruling on a motion {
summary judgment.” Anderspa77 U.S. at 255.

“[D]istrict courts are widely acknowledged to possess the power to enter sun
judgments sua sponte, so long as the losing party was on notice that she had to comg
with all of her evidence.” Celoted77 U.S. at 326; séed. R. Civ. P. 56(f)(1). “Even whe
there has been no cross-motion for summary judgment, a district court may enter st
judgment sua sponte against a moving partyef losing party has had a ‘full and f3

opportunity to ventilate the issues involved in the matter.”” Gospel Missions of Am. v,
of Los Angeles328 F.3d 548, 553 (9th Cir. 2003) (quoting Cool Fuel, Inc. v. Cqré&st
F.2d 309, 312 (9th Cir. 1982)). Therefore, if an issue is fully and fairly ventilated 4

parties’ summary judgment briefing and there is no evidence from which a jury

reasonably decide thatissue in the movant’s favor, then summary judgment on that is
properly be granted against the movant.
DISCUSSION

Lincoln seeks summary judgment on all three of Barnett’s remaining claims.
l. Breach of Contract & Declaratory Judgment

There are three elements to a breach of contract claim: (1) the existence of a G
(2) breach; and (3) resultant damages. Thomas v. Montelucia Villas A32Ariz. 92, 96,
302 P.3d 617, 621 (2013). Only the breach element is disputed here. Breach is “a

without legal excuse, to perform any promise which forms the whole or part of a con
Snow v. W. Sav. & Loan Ass/il52 Ariz. 27, 32, 730 P.2d 204, 210 (1986) (quoting
Williston on Contractg 1290, at 2 (3d ed. 1968)). Whether a promise is part of a co

depends on “the process by which [courts] determine the meaning of words in a co
Taylor v. State Farm Mut. Auto. Ins. C4.75 Ariz. 148, 152, 854 P.2d 1134, 1138 (19¢

At the heart of this case is the meaning of the operative clause in the Presy
Total Disability provision: “You will be presumed to have a Total Disability if Injuries

Sickness results in the total loss of . . . threeafdoth hands.” The parties disagree abouf
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meaning of “total loss.” Lincoln proposes tltital loss” means the loss of “all practic

benefit.” (Doc. 47 at 18.) Barnett proposes that “total loss” means the “loss of use

al
of hi

hands to perform the material and substantial duties” of his occupationa

specialty—orthopedic surgery. (Doc. 50 at 16.) The Policy itself is silent on the mat

Much of the parties’ briefing focuses on the existence and nature of CHU
relationship with Rogozinski. Rightly so: Barnett’s claim for breach can be disposed
agency grounds. Specifically, if Rogozinski was an agent of CHUBB with authority to
true representations about the effect of policy riders on coverage, then Rogoz
representation about the effect of the Own Occupation Rider is binding on CHUBB, ¢
the representation turned out to be false FBestatement (Third) of Agen&y6.11(3) (2006

[hereinafter “Restateméiit Because there is no evidence from which a jury cg

er.
BB’s
of ol
make
inski

evVen

uld

reasonably conclude that Rogozinski lacked authority to make true representations apout

effect of policy riders, and because Lincoln had a full and fair opportunity to ventil
position regarding agency, the Court will grant summary judgment in favor of Barnett
breach of contract and declaratory judgment claims.

Generally, the question of agency is one of fact, but the question becomes ong
when the material facts are undisputed. Ruesga v. Kindred Nursing Ctrs., P15@riz.
589, 595, 161 P.3d 1253, 1259 (App. 2007). It is undisputed that CHUBB exec

“General Agent's Contract” in which CHUBB expressly assented to Rogozinski t

legally significant actions on its behalf, includingter alia, the sale and delivery ¢

insurance policies. (Doc. 60-1 at 28-31.) Therefore, Rogozinski was an agent of C

with express actual authority to perform those tdskRee Restatemen§§ 2.01, 3.01
Lincoln’s assertion to the contrary, that “the contracts governing CHUBB's relationshij

Rogozinski do not provide an actual agency” (Doc. 46 at 13), is incorrect as a matter

® As a consequence, any information tRagozinski learned in the ordinary cou
of selling and delivering insurance policies and that was material to the accomplishr
those objectives is imputed to CHUBB. Manley v. Ticor Title Ins. Co. of C&8 Ariz. 568,
572, 816 P.2d 225, 229 (1991); accRestatemergs 5.03 to .04.
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Actual authority extends beyond that expressly granted and includes the “implied

authority to (1) “do what is necessary, usaall proper to accomplish or perform an age
express responsibilities”; and/or (2) “act in a manner in which an agent believes the p
wishes the agent to act based on the agent’s reasonable interpretation of the pr
manifestation in light of the principal’'s objectives and other facts known to the ag
Restatemeng 2.01 cmt. b; accor@arrel v. Lux 101 Ariz. 430, 440, 420 P.2d 564, 5

(1966) (“[A] power given an agent to perform a particular service carries with it the aut|
to do whatever is usual and necessary to ¢aroyeffect the principal power.”); Rues@gd5
Ariz. at 597, 161 P.3d at 1261 (quoting RestaterBeh01 cmt. b).

Barnett argues that because Rogozinski explained how the insurance policy
while he was selling and delivering the Policy, Rogozinski was acting within the im
scope of his express authority. (Doc. 50 ai'@g unstated premise of this argument is {
interpreting policy terms and riders is necessary to and in the usual course of
insurance. Lincoln does not argue—nor is there evidence to suggest—that RogozinskK
implied actual authority to correctly explain insurance covetatpavever, Lincoln correctly
points out that CHUBB expressly withheld the authority to “waive or alter” policy provig

in the agency contract (Doc. 60-1 at 29) and brought attention to the fact that agen

’ Lincoln’s reply memorandum confuses implied authority with apparent auth

nt's
incip
ncipe
jent.’
74

hority

(VOrke
plied
hat

sellir

i lack

ions

S COl

Drity:

“Plaintiff argues that Rogozinski acted with implied authority; however, the evidence

Plaintiff cites to in support of this argumentinsufficient to rise tdhe level of apparen
authority.” (Doc. 55 at 3-4.) Lincoln proceeds to argue about apparent authoraty4i8),
but implied and apparent authority are distinct forms of agencyR8egga215 Ariz. at
598, 161 P.3d at 1262; Restatem@&®2.02(1), .03.

Regardless, it is undisputed that Barnett believed Rogozinski had apparent a
to correctly explain coverage because: (1) Barnett knew Rogozinski was CHUBB's
(2) Barnett had previously purchased CHUBB instruments through Rogozinski; (3) Ch
and Barnett communicated predominantly through Rogozinski; and (4) Rogozinski ¢
interpretive authority. Based on the entire record, a jury could conclude only that Bg
belief was reasonable and traceable to “expressonduct,” such agn indirect route of
communication and conformity with prior transactions, Restatemeng 3.03 & cmt. b,
especially since CHUBB ratified the transactions,ideg8 4.01, 5.03; see al§turran v.
Indus. Commc’n of Ariz.156 Ariz. 434, 437, 752 P.2d 523, 526 (App. 1988).
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not waive or alter provisions in the application for insurance (Doc. 60-1 at 4). The p
underlying Lincoln’s argument is that Rogozinski could not interpret policy provisio
riders so as to “alter” their meaning.

Both parties are correct. On the one hand, it would be all but impossib

Rogozinski to sell an insurance policy if he could not explain the coverage it provide

emis

S or

e for

d, an

neither the “General Agent’s Contract” nor the insurance application make any mention c

the agent’s authority to explain the meaning of policy language. CHUBB could
withheld interpretive authority, but did not. There is no evidence capable of suppo
finding that Rogozinski lacked authority to correctly explain policy terms. On the other
Rogozinski's implied interpretive authority cannot conflict with clear and unambig
policy language; such an interpretation would be tantamount to waiving or altering
provisions. Both parties’ positions are accommodated by framing the inquiry as w|
Rogozinski’'s explanation of the Own Occupation Rider and the Presumptive Total Dis

provision conflicts with the clear and unambiguous language of the Policy.

“The interpretation of an insurance cadris a question of law.” Sparks v. Repul
Nat'l Life Ins. Co, 132 Ariz. 529, 534, 64P.2d 1127, 1132 (1982) (thner quotation

omitted). If, “from the viewpoint of one not treed in law or in the insurance business,”

policy language “can be reasonably construed in more than one sense, an ambiguit
to exist.” 1d.Two important corollaries emerge from this legal principle: First, if there is
one reasonable construction for a layperson to reach, then any contrary constructic
the policy and is outside the scope of imghlieterpretive authority. Second, even if a te
Is ambiguous to a layperson, the agent’s imegghion must nevertheless possess areaso
basis in the policy language—the express reservation of authority to alter policy laf
IS not obviated by ambiguous policy language. Hence, where policy language is ami
and the agent has authority to correctly explain the policy’s meaning, the insurer is bg

an agent’s reasonable interpretation of that languageR&satemeng 6.11(3); 3 Couch

on Insurances8 50:8, at 50-15 (3d ed. 2011) (“Apart from legal principles, it is logica

conclude that there is greater justification both for the agent’s interpretation and the in
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reliance on that interpretation when the clause being interpreted is ambiguous.”).
The Own Occupation Rider purports to “liberalize[] the policy definition of t

disability to create the best definition available today” by changing the definition of *

ptal

Total

Disability or totally disabled” to mean the inability “to perform the substantial and material

duties of [his or her] occupation,” provided the insured is receiving appropriate medic

unless such care is futile. (Doc. 59-11 at Ithg Presumptive Total Disability claus

al car

e

U7

references “Total Disability” three different times and states that the insured “will be

presumed to have a Total Disability if Injuries or Sickness results in the total loss of
use of both hands.” (Icht 4-5.)

. th

It is undisputed that Barnett asked Rogozinski to explain the coverage resulting fror

the interaction of the Own Occupation Rider and the Presumptive Total Disability proy
It is also undisputed that Rogozinski explained the Own Occupation Rider modifi¢
Presumptive Total Disability provision so that Barnett would be presumed to be
disabled if he lost the use of both his hands to perform the substantial and material
a practicing orthopedic surgeon. Further, it is undisputed that Barnett unde
Rogozinski’'s explanation as clarifying, as opposed to amending, the Policy. Nothing
Presumptive Total Disability provision plainly states that the definition of “total los
independent of the Own Occupation Rider and there is no evidence to suggest that
knew or had reason to know Rogozinski's explanation was incorrect. The Court fing

matter of contract interpretation that Barnett could have reasonably interpreted th¢

ision
ed th
otally
uties
rstoo
in th
5" IS
Barr
Is as

b “tot

loss” clause in more than one way and R@agozinski’s construction of the Own Occupation

Ridervis-a-visthe Presumptive Total Disability provision was reasonable.

Given that Rogozinski had authority to correctly explain CHUBB's lines of cove
and that his explanation of Barnett’s coverage does not conflict with plain and unamb
language, Rogozinski’'s explanation is binding on CHUBB and its successors. This r
consistent with the well settled common law principle that the acts of the agent
ordinary course of service to the principal are the acts of the principal &8sz V.
Harvey, 220 Ariz. 273, 275, 205 P.3d 1120, 1122 (2009). Therefore, Barnett is entif
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lifetime total disability benefits if, before his 65th birthday, he lost the use of both his
to perform the substantial and material duties of a surgeon.

The only evidence in the record is that Barnett indeed lost the use of both his

hand

hant

for purposes of surgery before his 65th birthday. It is undisputed that CHUBB and it:

successors initially paid out benefits because Barnett lost the abiigrform surgery. I
is also undisputed that Barnett, before 6fbth Birthday, communicated to Lincoln that
had lost the use of both hands to perform surgery. It is undisputed that Barnett cant
perform the duties of an orthagie surgeon and that he will never regain the ability
perform those duties. There is no evidence capable of supporting a finding that Bar
not lose the use of both hands to perform the substantial and material duties of surger
his 65th birthday. Consequently, Lincoln’s refusal to pay benefits past Barnett's
birthday breached the Policy and Barnett is entitled to summary judgment on both his
for breach and for declaratory judgment.

It is true that this result is based principally upon Barnett’s own recollection, by
does not mean that Lincoln is excused from having to come forward with evidenct

which a jury could return a favorable verdicicoln “must do more than simply show th

there is some metaphysical doubt as to the material facts.” Matsushita Elec. Indus{

Zenith Radio Corp475 U.S. 574, 586 (1986). Despite having a full and fair opportun

he
not N
to
hett o
y bef
65t

clain

ttha
2 fror
at
Co.
ty to

ventilate the dispositive issues, Lincoln fadscome forward with any evidence, let algne

significantly probative evidence, that Rogozinski lacked authority to correctly explain f
coverage; that Rogozinski did not tell Barnett that he would be presumed totally dise
he lost the use of both his hands for purpo$esargery; that Barnett had reason to know {
Rogozinski's explanation was an alteration oli¢3oterms; or that Barnett did not lose t
ability to use his hands for surgery until after his 65th birthday. As there is no ge
dispute about the forgoing issues, there istloee no reason to submit any of them to a ju

1. Negligent Misrepresentation

policy
ibled
hat
he
Pnuin

iry.

In Arizona, there is a two-year statute of limitations for negligent misrepresentatior

actions._Hullett v. Cousjr204 Ariz. 292, 297, 63 P.3d 1029, 1034 (2003). Generally
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limitations period begins to run when the cause of action accrues. Gust, Roser
Henderson v. Prudential Ins. Co. of At82 Ariz. 586, 588, 898 P.2d 964, 966 (1995). I

other negligent torts, a cause of action for negligent misrepresentation “accrues w

plaintiff knows, or in the exercise of reasonable diligence should have known,

defendant’s negligent conduct, or when the plaintiff is first able to sue.” Sato v

Denburgh 123 Ariz. 225, 227, 599 P.2iB1, 183 (1979) (citations omitted). “While an

injured person ‘need not know all the facts underlying a cause of action to trigger agq
.. [,] the plaintiff must at least possess a minimum requisitehoivledge sufficient tg
identify that a wrong occurred and caused injutyWalk v. Ring, 202 Ariz. 310, 316, 44
P.3d 990, 996 (2002) (quoting Doe v. Rd81 Ariz. 313, 323, 955 P.2d 951, 961 (199}
“[Dleterminations of the time when discovery occurs and a cause of action accru
usually and necessarily questions of fact for the jury.’ {ddioting_Doge 191 Ariz. at 323,
955 P.2d at 961).

In the case at bar, Barnett may have had reason to believe that Rog

feld
ike
hen t
Df the

Var

fcrua
D
l

3)).

PS ‘al

DZINS

misrepresented the Policy terms by August 8, 2008, when a Lincoln Representative to

Barnett that his benefits were set to expire on his 65th birthday. (Doc. 60-1 at §
However, after Barnett hired an attorney, Lincoln sent five letters requesting prog
Barnett lost the use of both his hands (Docs. 60-2 at 48-49, 51, 53; 60-3 at 2-3, 5
Barnett had already submitted what he believed to be sufficient proof of loss (Doc. 54
62). On the one hand, Barnett could have known injury was imminent if the Policy def
was what Lincoln said it was. On the ath@nd, Barnett may have believed—at least |
benefit payments ceased—that Lincoln retreated from its August 8, 2008, interpretat
that Rogozinski may not have misrepresented the terms of the Policy. The evidenc
record permits inferences for both partiesiposs on the matter of when Barnett discove
the negligent misrepresentation cause of action. It is therefore for the jury to “deterr
what point Plaintiff's knowledge, understanding, and acceptance in the aggregate p
sufficient facts to constitute a cause of action.” WaB2 Ariz. at 316, 44 P.3d at 9¢

(quoting_Doe 191 Ariz. at 324, 955 P.2d at 962).
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Accordingly,

ITISHEREBY ORDERED withdrawing the portion of the Court’s Order of Janu
23, 2014, striking Barnett’'s controverting statement of facts. (Doc. 52 at 2:6-7, 12-1

IT IS FURTHER ORDERED denying Lincoln’s Motion for Summary Judgmen
(Doc. 46.)

IT IS FURTHER ORDERED granting Barnett summary judgment on h
declaratory judgment and breach of contract claims.

IT IS FURTHER ORDERED that the Final Pretrial Conference shall be set
subsequent order.

DATED this 27th day of August, 2014.

- Stephen M. McNamee
Senior United States District Judge

- 15 -

ary
4.)

—+

S

na




