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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Thomas and Jennifer Griggs, No. CV-12-02257-PHX-JAT
husband and wife, ORDER

Plaintiffs,
V.
State of Arizona; Oasis Adoption Services,
Inc.; Catherine Braman; Sarah L. Pedrazza;
Denise Chen; Victoria Palko and David

Palko; Patricia Allen,

Defendants.

Pending before the Court is a MotionDesmiss State Defendants (Doc. 18) file
by Defendants State of Arizona, Denise Ch¥éittoria and David Palko (named in th
complaint as John Doe Palko), and Patriciei[(collectively, the “State Defendants”).
| Factual Background®

Dina Reed became pregnant. In Januzr011, Ms. Reed got in touch with
Plaintiffs Thomas and Jennifer Griggs viaiRtiffs’ pastor about adopting the unbor
child. Plaintiffs agreed to adopt the child and Ms. Reedezbjto permit her child to be
adopted. Plaintiffs contactedn attorney on June 22011. The attmey advised

! The facts in the Backgrounsection of this Order aras alleged in the Firs|
Amended Complaint (“FAC”). (Dacl4). The Court has accegtthe allegations as true
for the purpose of decidintpe Motion to Dismiss.
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Plaintiffs to complete a home study rigéatvay in order to beeoe certified adoptive
parents.

Plaintiffs employed Oasis Adoption Sems; Inc. (“Oasis”) to conduct the hom

study. Oasis began the home study on Hyl011. During the home study, Oasis

learned that Mr. Griggs had been molested ahkild. Oasis therefore asked Mr. Grigg

to undergo a sexual deviancy assessmentitichided a plethysmograph. Mr. Grigg

objected to the sexual deviancy assessmartegs, finding it repulsive and contrary 1o

his religious beliefs. Although Mr. Griggdfered alternative proofs that he was not
sexual deviant, Oasis insisted he underge plethysmograph. Unable to reach 4
agreement on how to proceedaiRtiffs terminated their tationship with Oasis on July
28, 2011. That same date, Oasisit a letter to the state cducbntaining false and

misleading statements relating to Mr. Griggpsychological health. At some poinf

Plaintiffs found a new agency to contidbe home study: OLOS Adoption and Child

Welfare Agency (“OLOS"}

Ms. Reed gave birth to¢tchild on Augst 16, 2011.

The state court awarded Plaintiffs temgrgrcustody of the child on September
2011. On September 26, theuct denied Plaintiffs’ petitiomo be certified as acceptably
to adopt children. Plaintiffs filed a motion to reconsider. On October 14, the state
awarded temporary custody to Child Proiex Services (“CPS”) and ordered CPS
conduct an investigatich. That same date, the state ¢aset an evidentig hearing on

Plaintiffs’ motion to reconsidetheir certification. Thecourt ordered representative

2 It is not clear from tb FAC when the state cduproceedings began, but

proceedings were apparently already undertwagietermine whether Plaintiffs were fi
and proper persons to adopt children.

® It is not clear from the FAC what dafaintiffs hired OLOS. Presumably

Plaintiffs hired OLOS sometie after July 5 and befo@ctober 14, 2011, when OLO$

was involved in one of Plaintiffs’ setourt proceedings. (Doc. 14 at 5).

* The nature of thenvestigation ordered is not clear from the FAC.
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from both OLOS and Oasis totextd that hearing. Plaiffs surrendered custody of thg
child to CPS on October 17.

On December 5, 2011, thrdays before the evidentiangaring, Plaintiffs learned
that the child had been placed with an oustatte adoptive family. Prior to that date, r
one had notified Plairffs of the out-of-state adoptionAt the evidentisy hearing on
December 8, Oasis admitted that its lettentained false and sleading statements
about Mr. Griggs. On JanuaBl, 2012, the state court ceigd Plaintiffs as acceptablg
to adopt children. By that tig however, the child Plaintifisanted to adopt had alread
been placed with another fdyn The State Defendants nawove for dismissal pursuan
to Federal Rule of Civil Preclure 12(b)(6) because the FA@ddo state a claim agains
them upon which relief can be granted.

[I. Legal Standard

The Court may dismiss a complaint for faduo state a claim under Federal Rule

of Civil Procedure 12(b)(6) for two reasons) (&ck of a cognizde legal theory; or
(2) insufficient facts alleged unda cognizable legal theorBalistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th Cit990). To survive a 12J) motion for failure to
state a claim, a compid must meet the requirementsk#deral Rule of Civil Procedurs

8(a)(2). Rule 8(a)(2) requires“short and plain statement tfe claim showing that the

pleader is entitled to relief,” so that the defanidhas “fair notice of what the . . . claim is

and the grounds upon which it rest8ell Atlantic Corp. v. TwombJ\650 U.S. 544, 555
(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need detaileq
factual allegations, the pleader’s obligatitsn provide the grounds for relief require
“more than labels and conclosis, and a formulaic recitatiaf the elements of a caus
of action will not do.” Twombly 550 U.S. at 5551fternal citations omitted). The factug
allegations of the complaint must be stifnt to raise a right to relief above
speculative levelld. Rule 8(a)(2) “requires a ‘showingather than a blanket assertior

of entitlement to relief. Without some factudegation in the complainit is hard to see
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how a claimant could satisfy the requiremehfproviding not only ‘fair notice’ of the
nature of the claim, but also @unds’ on which the claim restsld. (citing 5 C. Wright
& A. Miller, Federal Practice and Proced1202, pp. 94, 98d ed. 2004)).

Rule 8's pleading standard demandsrenthan “an unadosd, the-defendant-
unlawfully-harmed-me accusation&shcroft v. Igbal 556 U.S. 662, 678 (2009) (citing
Twombly 550 U.S. at 555). Teurvive a motion talismiss, a complaint must contai
sufficient factual matter which, if acceptesd true, states a claim to relief that
“plausible on its face.lgbal, 556 U.S. at 678. Facialaulsibility exists if the pleader
pleads factual content that allows the caortdraw the reasonable inference that t
defendant is liable for the misconduct allegedd. Plausibility does not equa
“probability,” but plausibility requires more than a shegossibility that a defendant
acted unlawfully.ld. “Where a complaint plads facts that are ‘merely consistent’ with
defendant’s liability, it ‘stops short of tHae between possibilityand plausibility of
entitlement to relief.”1d. (citing Twombly 550 U.S. at 557).

In deciding a motion to dismiss underl®&d2(b)(6), the Court must construe tHh
facts alleged in the complaim the light most favorable tthe drafter of the complaint
and the Court must accept all well-pleaded factual allegations as 8ee.Shwarz v.
United States234 F.3d 428, 435 (9th Cir. 2000Nonetheless, the Court does not ha
to accept as true a legal conclusmuched as a factual allegatioRapasan v. Allain
478 U.S. 265286 (1986).

[I1. Discussion

The FAC alleges five counts againfitiefendants. The State Defendants mo
for dismissal of all counts against them. Eaohnt’s application to the State Defendan
Is addressed below.

A. Count One: Federal Civil RightsViolations

Pursuant to 42 U.S.C. § 1983, Pldistiallege the State Defendants violate
rights, privileges, and immunities securedthg Fifth and Fourte¢h Amendments of
the United States Constitution. (Doc. 148xat The State Defelatts argue Count Ong
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should be dismissed against them because itttagpecify any rights Plaintiffs had thg
the State Defendants could have violated.oqD18 at 11). Neither the Fifth nor th
Fourteenth Amendment guarantessy right to adopt a child.See Mullins v. State of
Oregon 57 F.3d 789, 794 (9th Cir. 1995) (“[Watever claim a prospective adoptiv
parent may have to a child, we are certéhat it does not rise to the level of
fundamental liberty interest fptected by substantive dueopess].”). Plaintiffs concedsg
this point. (Doc. 21 at 2). Instead, Ptéis characterize Count One as a procedural g
process claim,id. at 6), or in the alternative, as'@ivilege to adop whose suspension
much like a driver’s license, waslgect to constitutional restraint.lt( at 5).

Although a “privilegeto adopt” may be, in a sensmalogous to a driver’s licenseg
no such privilege was suspeuddeere. Plaintiffs citdell v. Bursonfor the proposition
that “important interests” cannot be susged without due pross. 402 U.S. 535, 539
(1971). InBell, the United States Supreme Court hieldas a violation of due proces
for a State to suspend a persodtiver’s license after a caccident without holding any

hearing to determine who was at faull. at 542. The Court reasoned:

Once licenses are issued, &s petitioner's case, their
continued possession may becorsgeatial in the pursuit of a
livelihood. Suspension of ised licenses thus involves state
action that adjudicates importanterests of the licensees. In
such cases the licenses are ndbéataken away without that
procedural due process required by the Fourteenth
Amendment.

Id. at 539. On the other hand, “[i]f theagite barred the issuance of licenses to

motorists who did not carry llity insurance or who did ngtost security, the statute

would not, under our cases, \ate¢ the Fourteenth Amendmentd.
People are not born with driver’s licges. A person who wishes to drive mu

apply to the State for a licens@he State will require the @®n to undergo certain test

to certify that the person is fit to drive. &ip passing those tests, a driver’s license| i

“issued.” Id. Similarly, people are not born with “privilege to adopt” a child.See
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Adams v. Stafe916 P.2d 1156, 1163 (Ariz. Ct. Ap 1995) (“Prospective adoptive

parents have no absolute right to adopt ildator any right to bdree from a thorough

investigation and screeningfbee their adoption certifi¢teon and petition are approved

and the adoption is finalized.”). In Arizonagople who wish to adopt a child must app,

proper persons to adopt children.” Ariz. R&tat. § 8-105(C). “A certificate shall be
issued only after an investigation conduckgd State authorities. Ariz. Rev. Stat. 8§ &
105(A). Plaintiffs were issued certificate on January 31,280 After that date, “their
continued possession may [have] becomsgenrtial” to “important interests.Bell, 402
U.S. at 539. But prior to #t date, when the alleged dpeocess violation occurred
Plaintiffs had no “privilege to adopt.” A constitutional restraincannot apply to a
privilege that does not exist.

Plaintiffs allege no facts supporting thalternative charactization of Count One

as a procedural due procesaimml. Procedural due proceslaims are analyzed in twg

steps: “the first asks wheth#rere exists a liberty or prepy interest which has been

interfered with by the State; the second eixe® whether the procedures attendant ug
that deprivation were constitutionally sufficientAm. Civil Liberties Union of Nevada v
Mastqg 670 F.3d 1046, 1058th Cir. 2012) (quotingKkentucky Dept. of Corr. v.

Thompson490 U.S. 454, 460 (1989)). Procedulak process protects more than just

fundamental rights—it protects “all libertytarests that are derived from state law
from the Due Process Clause itselMullins, 57 F.3d at 795.

Here, Plaintiffs cannot make it beyorite first step. As discussed abov
Plaintiffs had no interesn the child derived from th®ue Process Clause. Furthe

Plaintiffs fail to cite any site law upon which such antémest could be derivedSee id.

(“The Mullinses have not pointed to angle Oregon statute that confers upon [a]

grandparent a right of adoption on the basdisnere lineage.”). Indeed, Arizona law

appears to state clearly thatiptiffs had no such interestSeeAriz. Rev. Stat. § 8-

105(A) (“Before any prospéiwe adoptive parent may petitido adopt a child the person
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shall be certified by the court as acceptable to adopt childré&wa&dms 916 P.2d at 1163
(“Prospective adoptive parents have no .ghtrio be free from ahbrough investigation
and screening before theadoption certification and petition are approved and
adoption is finalized.”). Thus, if Plaintiffs dano liberty interesprotected by state of
federal law, they cannot allege a atbn of procedural due procedslastg 670 F.3d at
1058.

Plaintiffs argue that, beaae they “were a party tod¢tadoption proceeding,” (doc
21 at 4), they had a due process guarantdaitoprocedure, includig the “right to be
heard.” (d. at 6). But there is nallegation that Plaintiffs we denied the right to be

heard. To the contrary, more than haltied FAC'’s factual background describes evel

that took place in state courtgoeedings to which Plaintifisere a party. (Doc. 14 at 5+

7). Plaintiffs cite Ariz. Rev. Stat. § 8-18 to describe the nare of these state
proceedings. (Doc. 21 at 2 h.7That statute says “the bem of proof ison [Plaintiffs]

to show that permitting custody in the child’s best intests. The court may permif
[Plaintiffs] to have custody or it may ordeiaticustody be given to some other person
agency as it deems twe in the child’s besinterests.” Ariz. Re. Stat. § 8-108(A).

Nowhere do Plaintiffs allege they were denikd opportunity to @sent their case to the

state court. Instead, Plaintiffs allegee tetate court “held a hearing on October 1
2011. ... The commissioner placed temporawstany of [the child] with CPS.” (Doc.

14 at 5). Plaintiffs’ failure taneet their burden of proof state court does not translate

into a violation of their due process rights.
Finally, Plaintiffs argue “[i]t is a reamable inference thdut for CPS disobeying
the court’s order [to conduct an investigalf), [Plaintiffs and the child] would still be

together.” (Doc. 21 at 6).Based on the facts alleged, the Court disagrees. The |

alleges the state court plactte child in CPS custodyn October 14, 2011—the samg

date it ordered CPS to conduct an invesiiga (Doc. 14 at 5). Thus, CPS could nq
have disobeyed the order until after Pldistitemporary custody was terminated. |

addition, the state court ga@®S 45 days (until December2)11) to report the findings
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from its investigation. Ifl.) The next hearm was not scheduled until December 8+

three days after Plaintiffs learned thela@thad been adopted by another familg. @t 5,

6). Even had CPS repedt its findings on time, there im® allegation that the state cour

would have held an earlier heay or would have intervened some other way. It is

thus not reasonable to infer that the stadart would have awarded Plaintiffs custody

prior to the other family’s adoption of theilchif CPS had filed itanvestigation report
within 45 days.

Plaintiffs have failed to identify “anyghts, privileges, or immunities secured hy

~—+

the Constitution and laws” that the State Defendants could have caused a “deprivatic

of.” 42 U.S.C. 8§ 1983. ¢cordingly, Count One allegessuificient facts to support g
cognizable legal theory, and will besdhissed against the State Defendants.

B. Count Two: State Due Process Violations

Plaintiffs allege the State Defendantslated their due process rights under t
Arizona Constitution. (Doc. 14 at 9). As@ount One, the State Defendants argue Co

Two should be dismissed becauistils to identify any rigks protected by the Arizong

Constitution the State Defendantould have violated. (Doc. 18 at 12). “The Due

Process Clause of the Arizona Constitutiomasstrued similarly to the same clause |

the United States ConstitutionVillalpando v. Reaganl21 P.3d 172, ¥/n.1 (Ariz. Ct.
App. 2005). As discussed above, Plaintiftsre not alleged a viation of any interests

protected by the United States ConstitutiorPlaintiffs do not argue the Arizona

Constitution protects more interests thame tbnited States Cotittion. Instead,

Plaintiffs “rely on their federal civil right [sic] claim argument” to support their state gdue

process claim. (Doc. 21 ). Accordingly, because Coulwo is premised entirely on
Count One, Count Two wilbe dismissed against the State Defendants.

C. Count Three: Abuse of Legal Process

Plaintiffs allege the State Defendants aulkegal processes. (Doc. 14 at9). T

State Defendants move tosdiiss Count Thredecause it does not allege the State

Defendants took any “judicial action” with amproper motive. (Doc. 18 at 12). In
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Arizona, the elements of abase-of-process claim are: “(&)willful act in the use of
judicial process; (2) for an ulterior pugm not proper in the regular conduct of tt
proceedings.’Crackel v. Allstate Ins. Cp92 P.3d 882, 887 (Ariz. Ct. App. 2004). T
establish the first element, “a plaintiff mystove that one or more specific judiciall
sanctioned processesvieabeen abused.”ld. To meet the second element, Plaintif
must show the State Defendants “took anoacthat could not logically be explaines
without reference to the defdant’s improper motives.Id. at 889.

The only “act” Plaintiffs allege theéState Defendants performed that cou
potentially be “in the use of judicial press” is failing to coduct a court-ordered
investigation. (Doc. 14 at 6); (Doc. 21 @. Even assuming this failure could b

considered a “willful” abuse of a “specific juaially sanctioned pross,” Plaintiffs have

e

T~

fs

Id

e

not suggested the State Defendants had any improper motives. The closest Plainti

come is suggesting the State Defendants “sigighl Oasis.” (Doc.21 at 7). Although
Plaintiffs allege Oasis committecertain actions not at issuethis motion, Plaintiffs do
not allege Oasis had improperotives. Plaintiffs argue oplthat it was “financially
beneficial” for Oasis to have the childapkd through their agep (Doc. 14 at 5).
Plaintiffs do not explain how this finantiaotivation was imprope Presumably, Oasis
would have had the same financial motigatito place the childvith Plaintiffs if
Plaintiffs had been “certified by the court asceptable to adopt itdiren.” Ariz. Rev.
Stat. 8 8-105(A). Furthermore, OLOS—aedery other adoption agency in Arizona-
presumably had the same financial motimatias Oasis. Moreover, even if Oasis
financial motivation was uniquely improper, Plgis fail to allege or explain why that
motivation should be imputed the State Defendants.

Finally, Plaintiffs assert that the wahe State Defendants’ placed the chi
through Oasis “was not the purpose for whinh adoption process was designed.” (Dd
21 at 7). The purpose of theagdion process is to do whatirs“the best interests of thg
child.” SeeAriz. Rev. Stat. 88 8-103(D), 8-108, 8-110, 8-112, 8-113(H), 8-116(A)
116.01, 8-118; 8§ 8-133(B), 8-163(B)(3Matter of Appeal in Pima County Juvenil
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Action B-10489727 P.2d 830, 833 (Ariz. Ct. Apf986) (“The primay issue the court
should consider when deamdj whether to certify an appant as suitable to adop
children is the best interesind welfare of any child wah might be adopted by tha
person.”). CPS was awarded custody of th&laim October 17, 2011 (Doc. 14 at 6).
Plaintiffs were not certified as acceptableatopt children untilanuary 31, 2012.Id. at
7). Plaintiffs fail to explain how it was indtbest interests of theitthto remain in state
custody during this time, or how the Stateféelants acted contrary to the child’s be
interests by permitting the child to be plaseith a certified adofive family sometime
prior to December 5, 2011.l1d( at 6). Thus, Count Threaleges insufficient facts to
support a cognizable legalethry. Accordingly, Count Tee will be dismissed agains
the State Defendants.

D. Count Four: Negligence

The State Defendants argue Count Fshwould be dismissedecause Plaintiffs
have not alleged facts sufficient to meet tharednts of a negligenataim. (Doc. 18 at
13). “To establish a claim faregligence, a plaintiff must gve four elements: (1) a duty
requiring the defendant to conform to a aertstandard of care; (2) a breach by t
defendant of that standard; (3) a causainection between the defendant’'s conduct 3
the resulting injury; and (4) actual damage&ipson v. Kaseyl50 P.3d 228, 230 (Ariz.
2007). The FAC alleges the State DefendantsdoRlaintiffs “a duty to properly train
and supervise [the State Defendants’] employg®bagents.” (Dod4 at 9). The State
Defendants allegedly breached this tydu“by failing to conduct reasonable
investigations.” Id.) The FAC alleges this breach “caed] CPS to takdthe] child.”
(1d.)

Even assuming the State Defendants oRladtiffs the alleged duty and breache
that duty by failing toconduct a reasonable investigatidns implausible based on thg
allegations that the State Defendants’ failiréimely investigate caused CPS to take t
child. The FAC alleges the state court orddptintiffs to surrendethe child to CPS the

same day it ordered the State Defensldntconduct an investigationld(at 5). The
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results of the court-ordereidvestigation were not duentil 45 days after CPS took
custody of the child.l§.) Because CPS was ordered“take [the] child before the
investigation was due, the incolefe investigation could ndtave been what caused CP
to “take [the] child.” Thusthe FAC fails to establistausation on its own terms.

It is implausible that CPS'’s failure touestigate caused theilchto be placed with
another family even if thenvestigation had some beariag the child’s placement. The
State Defendants were give45 days from October 14, 2011, to conduct f{
investigation. Thus, the report was due Decendb Four days after the report was du
on December 5, Plaintiffs leamhehat another family had already adopted the child.
the child was adopted on origr to December 1, the caasould not have been thg
incomplete investigation dzause the report was not yadde. Thus, the incomplete
investigation could onlyhave been the “cause” of tlwgher family’s adoption if the
adoption took place on December 2, 3, 4, oBbt, even if the child was adopted on o
of those days, Plaintiffs doot explain, and it is not apparent, how the adoption wo
have been prevented if CPS had &armn its report on December 1.

Plaintiffs have not otherwise shawthe State Defendants owed them a
particular duty of care. In their Resportsethe Motion to Disngs, Plaintiffs suggest
CPS owed Plaintiffs a “refemnship duty” because CPS wamntrusted with duties in the
adoption process and by court order.” (Doca8). However, Plaintiffs fail to explain
how the duties created by the adoption process and the state court order were dutie
to Plaintiffs rather thadluties owed tdhe child. SeeAriz. Rev. Stat§ 8-108(A) (“The
court may permit the petitioner twave custody oit may order that cstody be given to
some other person or agency as it deems to bige child’s best intests.”). Plaintiffs
also ask this Court for “a judicial finding duity” owed by CPS to Plaintiffs “as a mattg
of public policy.” (Doc. 21 at 8). Abseminy argument that public policy is anythin
other than the state court’'s determination ef ¢hild’s best interestshis Court declines
to make such a finding. Accordingly, Cdurour will be dismissed against the Sta

Defendants because it alleges insufficientddo support a cognizable legal theory.
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E. Count Five: Infliction of Emotional Distress

The State Defendants argue Count Five khba dismissed because Plaintiffs fai

to allege the State Defendants engaged ineatngme or outrageow®nduct. To prevall
on a claim for intentional infliction of emaftnal distress, Plaintiffs must prove thre
elements: first, the conduct by the defendant mus ‘extreme’ and ‘outrageous’
second the defendant must either intend ¢ause emotional distress or reckless
disregard the near certainty that sudibtress will resulfrom his conduct; andhird,
severe emotional distress must indeed pesua result of defelant’'s conduct.”Ford v.
Revlon, Ing. 734 P.2d 580, 585 (AriZ1987) (emphasis in original). To meet the fir
element, the alleged conduct must be tadrageous in character, and so extreme
degree, as to go beyond all possible bound¥eoéncy, and to begarded as atrocious
and utterly intolerable ia civilized community.”ld.

The FAC does not specify what conduct the State Defendants’ part was
outrageous and so extreme as to go beydirqmbasible bounds of @ency. (Doc. 14 at
10). In their Response, however, Plaintiffedfy that it was “outrageous” for the Stat
Defendants to have “ignored” the state caudtder and to have placed the child wi
another adoptive family “seetly.” (Doc. 21 at 9).

Although the FAC allegethe State Defendants “nevéled the court ordered
[investigation] report,” (doc. 14 at 6), thetnee of the orderednvestigation is not
alleged. The state court ordered the investigaafter learning that Mr. Griggs had besg
molested as a child and thHae had refused to take Oasisexual deviancy assessmer
(Id. at 5). On the one hanthe state court might have ordered the investigation
reasons related to the best interests of the.cliflthat is the casedhe State Defendants
failure to investigateauld not have harmed PlaintiffOn the other hand, the purpose {
the investigation might have been to deteanwhether Plaintiffs were “fit and prope
persons to adopt children.”Ariz. Rev. Stat. 8 8-105(C). In that case, the St;
Defendants’ efforts would havseen duplicative of OLOS’'sOLOS found Plaintiffs to
be fit and proper, but the FAC does not sénen OLOS completed its investigation.
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As discussed earlier, the investigation repeas due on December 1, 2011. Fo
days after the report was due, on Decembé&l&intiffs learned that another family ha
already adopted the child. Three days aftat,tbn December 8, the state court held
evidentiary hearing regardingdnttiffs’ fithess to adopt. Notably, this hearing results
in an order certifying Plaintiffs as fit tadapt even though the &e Defendants “never
filed the court ordered report.” Thus, at wotkg report could ndtave been more thar
seven days late. Accepting this allegatia® true, such action is not extreme
outrageous conduct sufficient to state arnsldor intentional infliction of emotional
distress. Further, based on Plaintiffs’ alkegas, even if the State Defendants filed tf
report on time, Plaintiffs’ situation would nte changed: another family adopted tl
child prior to the eMentiary hearing.

Likewise, it cannot plausiplbe considered “outrageoutiiat the State Defendant
“secretly” permitted a certified family to adopt the child at a time when Plaintiffs W
not certified. It would haveeen unlawful for the State Deigants to “disclose . . . any
information invohed in” the other famil\s adoption proceedingAriz. Rev. Stat. § 8-
121(A). When a state agsn is confronted with achoice between obeying ang
disobeying state law, it is highly improbalbkeat the choice to obey would be consider
“outrageous” and “utterly intolerable in @vilized community.” Again, the action
alleged, even if true, is not extreme orrageous conduct sufficiemo state a claim for
intentional infliction of emotional distressAccordingly, Count Five will be dismissec

against the State Defendants.

I
I
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V. Conclusion

Based on the foregoing,

IT 1S ORDERED granting the Motion tdismiss State Defendants. (Doc. 18).

Defendants State of Arizona, Denise Ch¥igtoria and David Palko (named in thg
complaint as John Doe Palko), and Patridian are dismissed without prejudice.
Dated this 10th day of April, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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