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2
3
4
5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Pedro G. Montalvo, et al., No. CV-12-02297-PHX-JAT
10 Plaintiffs, ORDER
11| w.
12| American Family Mutual Insurance
Company, et al.,
13
14 Defendants.
15 Pending before the Court is Defendafterican Family Mutual Insurance
16 Company (“American Family’s Motion for Partial Summaryudgment (Doc. 48). The
17| Court now rules on the motion.
18 l. Background
19 The facts of this case, construed in tighltimost favorable to Plaintiffs Pedro G.
20 Montalvo and Rihilma SMontalvo, are as follows Plaintiffs purchased a homeowners
21
1 On a motion for summarjdgment, the Court constrsi@ny disputed facts in
22| the light most favorable to the non-moving pa®ee Ellison v. Robertsp857 F.3d
23 1072, 1075 (9tiCir. 2004).
In considerinP the facts of this cagée Court encountered numerous issues
24 concerning the quality of briefing by counset fmth parties. Defendant’s statement pf
facts contains erroneous references to the reses],e.g.(Doc. 49 § 20) (erroneous cité
25| to Exhibit 8), fails to include pinpoinitations to documents in the recosée, e.qg.(id. 1
2) (failure to cite the specific page thie policy), and misquotes its own polisge, e.g.
26 (id. T 3) (misstating “appraisal” instead Oarbitration”). Plaintiffs’ controverting
statement of facts states the evidenceee, e.g. (Doc. 55 { 14) (misinterpreting
27| Getty's e-mail), improperly contains legal arlg_;)ume_BEE, e.g.(id. 1 26, 30), misstateq
Plaintiffs’ namessee id.at 10 (“Attorneysfor Plaintiff TropitogaCircle Condominium
28| Homeowners Association”), antieir response is both misgi citations to the record
see, e.g.(Doc. 54 at 2:8-24), and riddled with grammatical errse®, e.g.(id. at 3:3,
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insurance policy (the “Pol¢) from American Family. (@c. 49-1 at 3). The Policy
covers “risks of accidental direct physidaks to property described in Coverage A

Dwelling and Dwelling Extension, unless tlwss is excluded in this policy.ld. at 9).

Excluded losses include “faulty, inadequatedefective . . . construction, renovatior
repair, remodeling or renovatip. . . materials used inonstruction, reconstruction
repair, remodeling or renovation; . . . dgsiworkmanship, or specificationsld(at 11).

The Policy also specifighe timing of paymerfor losses as follows:

Loss Payment.We will adjust all losse with you. We will

Pay ﬁ/ou unless some other paidynamed in the policy or is
egally entitled to receive paynt. Loss will be payable 30
days after we receive yourqgperly completed proof of loss

and:
a. we reach agreement with you;
b. there is an entry of a final judgment; or
C. there is a filing of an arbitration award with us.

(Id. at 12) (emphasis omitted).

On October 5, 2010, a ihatorm occurred in the Phoenix metropolitan area. {
August 17, 2011, Plaintiffsrst reported a claim to American Family for damage cau
by this hail storm. (Doc. 49-1 at 31). Amcan Family’s claim notes report th
description of the claim as “roof damagetiie tiles on the roof, swimming pool damag
siding damageg [sic].1d.)

American Family assigned the claito Pacesetter Claims Service, whic
employed Cheryl Batstone as a field adjustir. 4t 62). Ms. Batstone began her careg
as an adjuster in March 2Q1the October 2010 hail stormas the first storm for which
she had adjusted the subsequent insuraag®@<l| (Doc. 55-2 at 129-13:11). On August
24, 2011, Ms. Batstone inspected Plaintifigdperty and identified storm-related damag

to window screens ansvo air conditioning units(Doc. 49-1 at 62). Plaintiffs expresse

3:14, 7:14?1. Where Plaintiffs hawisputed a fact but offered mwidence, such as at Dog.

55 1 29, t

e Court has searchHed Plaintiffs’ assertion ilAmerican Family’s evidence

but otherwise cannot concludeganuinedispute of fact exists. Fed. R. Civ. P. 56(e);

LRCiv 56.1(b).
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to Ms. Batstone that their adjuster hadrfd additional propertgamage. (Doc. 55-2 at
102:14-22). Nevertheless, Ms. tB#ne estimated repair cosif $546.94 for the damage
that she had identified, which did not excéddintiffs’ $2,500 deductible. (Doc. 49-1 at
62). On August 28, 2011, American Family nietf Plaintiffs via letter that “no payment

v

can be issued at this timeld(at 73).

On October 4, 2011, Plaintiffs called Ancan Family and requested an extensipn
of time with respect to their claim. Americ&amily declined tg@rant an extensionid.
at 55-56). On December 15, 20laintiffs, through counsekent a demand letter to
American Family accusing Ameda Family of acting in bathith with respect to their
claim. (d. at 75). In the letter, Plaintiffs assait that their indepelent adjuster had
found substantial damage to the propertgliog $126,642.68 and threatened to file|a
lawsuit in fifteen days if AmericaRamily did not settldéor $145,000.1¢. at 77, 79).

In response to Plaintiffs’ letter, Agmican Family sent two contractors tp
Plaintiffs’ property to investigate the damagél. (at 54). During Getty Engineering
Services (“Getty”)’s January 10, 2012 iespion of the property, Plaintiff Pedro
Montalvo and Plaintiffs’ coured’s representative Doug Atiis were present but gave
only limited answers or withheld answersGetty’'s background questions regarding the
property’ (Id. at 89; Doc. 55-3 aR). On January 12, 2012, Getty sent a list [of
background questions to Plaffs’ counsel to be answerday Mr. Montalvo. (Doc. 49-1

at 113-14). Plaintiffs’ counsgdromised to “do [his] best” tanswer the questions in i

152

timely manner.Id. at 117).
Following the report of American Familyar conditioning contretor that one air
conditioning unit needed to have its condenBns repaired and the other two units

needed to be replaced, Amenic Family paid Plaintiffs$10,798.15 less recoverabl

D

_ > Although Plaintiffs claim that M Montalvo was not present during th
inspection, (Doc. 55 § 14), tlewidence clearly shows thidie inspection occurred from

p.m. to 4:45 p.m. with Mr. Montalvo arrivgj sometime after 3:30 p.m. when Getty[s
assistant structural engineer, Mike Hessye was conducting the inspection. (Doc. 53-3
at 2).See alsqDoc. 49-1 at 93) (“Mr. Montalvo vw&also present for approximately th
last 10 minutes of the inspection.”).
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depreciation and deductible, for a total$&f489.15. (Doc. 49 1 18-19; Doc. 55 {1 18
19).

On February 13, 2012, @&g¢ informed Plaintiffs’ cainsel that Mr. Montalvo’s
failure to respond to the blground questions regardinthe property was delaying
Getty’s report. (Doc. 49-1 at 133). On Ma2®, 2012, American Faihg sent Plaintiffs’
counsel a letter asking for thmackground information.d. at 135). Plaintiffs answereg
three days later. (Doc. 49 | 22; Doc. 55 § Zztty issued its report on April 30, which

resulted in American Family paying Plafifgi $17,413.27 less recoverable depreciatign,

deductible, and credit for previous paymefus,a total of $3,402.42. (Doc. 49 1 23-24;
Doc. 55 11 23-24).

American Family sent Getty’s repotb Plaintiffs’ counsel along with an
explanation as to the adjustment of Pldisticlaim based upon Getty’s findings. (Dog.
49 | 26; Doc. 55 § 26). American Family&tter stated that mvas covering roof tiles
with “cosmetic edge chip damage,” thosendged “by foot fall,” but not those damaged

due to manufacturing defects or improper installation. (Doc. 49-1 at 148). Ameficar

Family declined to covethe windows because thosenu#ges were, according to

American Family, due to a ladder and gunfitd. &t 149). American Family declined t¢

A =4

cover the pool deck becaugdound no hail damage, onlyormal cracks and wear angd

tear. (d.) American Family covered hail damage the inside pool surface in on

11°)

location and declined to covére other damage to the palrface as non-hail damage.

(Id. at 150). American Family covered the gutiamage and some stucco repair but not

for cracked and smashed ardasnaged by blunt force objeabr faulty constructionld.

at 151). American Family alsmvered window screendd(at 152).

Plaintiffs subsequently sent Americkamily a second demand letter reiterating

the same $145,000 demantdl. @t 155). American Family responded that it believec
had properly adjusted Plaintiffslaim, and offered to take the claim to appraisial. &t
167). On September 28, 2012, Pldistfiled this lawsuit. (Doc. 1-1).
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Il. Summary Judgment Standard

Summary judgment is appropriate wh&he movant shows that there is np

genuine dispute as to any maéfact and the movant entitled to judgment as a mattg
of law.” Fed. R. Civ. P. 56(a). “A party asseg that a fact canndte or is genuinely
disputed must support that aggm by . . . citing to particar parts of materials in the
record, including depositions, documents, etadtrally stored information, affidavits, of
declarations, stipulations . . . admissions, iigatory answers, or other materials,” or K
“showing that materials cited do not establish the absence or presence of a g

dispute, or that an adverse party cannotipce admissible evident® support the fact.”

Id. 56(c)(1)(A), (B). Thus, summary judgmentnsgndated “against a party who fails fo

make a showing sufficient to establish the exis¢éeof an element essential to that party
case, and on which thaarty will bear the burdeof proof at trial.”Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986).

Initially, the movant bears ¢hburden of pointing out tine Court the basis for the
motion and the elements of the causesadion upon which the non-movant will b
unable to establish a genuine issue of material fdcat 323. The burden then shifts t
the non-movant to establish the existence of material lthcthe non-movant “must do
more than simply show thatdle is some metaphysical doastto the material facts” by
“com[ing] forward with ‘specificfacts showing that there isgenuineissue for trial.”
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 58@7 (1986) (quoting
Fed. R. Civ. P. 56(e) (1968 mended 2010)). A dispute abaufact is “genuine” if the
evidence is such that a reasbieajury could return a verdidor the non-moving party.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986Yhe non-movant's bare
assertions, standing alone, are insufficient gat a material issud fact and defeat a
motion for summary judgmentd. at 247-48. However, ithe summary judgment
context, the Court construes all disputedtdain the light most favorable to the nor
moving party Ellison v. Robertsqr357 F.3d 1072, 107®th Cir. 2004).
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[ll.  Plaintiffs’ Expert Disclosures
American Family asserts that Plaintiffave not disclosed aradmissible material

evidence disputing Getty andl€an Air’'s reports, and therefe there is no question o

f

fact for the jury aso whether American Family owes Plaintiffs additional amounts under

the Policy. (Doc. 48 at 9). $pifically, American Familyargues that two pieces o
Plaintiffs’ evidence are inadissible: (1) the ins@nce estimate purportedly authored
Austin Insurance Services and (2) theae of RB Engineering (the “RB Report”)d( at
10).

A. Background

Plaintiffs’ initial demand letter to AmericaRamily stated that Plaintiffs’ counse]
had sent an independent adjuster to Rf@shtproperty and that‘{a] copy of this
independent adjuster’s report is enclosg@bdc. 49-1 at 75). The enclosed report w
captioned as “Statement of Loss” and listed adjuster as David Chami (Plaintiffs
counsel), with the insurance company as “Price Law Group, ARLC.at(78). The report
also listed the “Claim Repds “David Chami” and the “Contractor Company” as “Pri
Law Group LLC.” (d. at 80).

Plaintiffs’ initial disclosure statementdluded a complete copy of this estimat

(the “Loss Estimate”), which Plaintiffs idengtl as “Report of Doug Settell, of Austi
Insurance Services, ddt©ctober 1, 2011."1¢d. at 175). The complete estimate includs
thirty-nine pages of photographs of Plaintifisoperty, with each pito listed as “Taken
By: David Chami.”Seeg(id. at 191-229). Plaintiffs also iheir initial disclosure statemen
listed Doug Settell as a witness expected to be called at ldicdt (173).

With respect to the RB ReppPlaintiffs disclosed thiseport for the first time in
their first supplementatlisclosure statementld( at 231-32). The RB Report is a
engineering report provided by RB Enginegrilnc. and concludes there is hail damal
to Plaintiffs’ property. [d. at 235-38). Plaintiffs did nalisclose any other information
concerning the report or list that the report's authom WBdttler, would testify as a

witness.

f
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The Court's Rule 16 Scheduling OrdéDoc. 14) ordered that all exper

—t

disclosures were due on Aug@st2013. (Doc. 14 at 2). Atesponsive expert disclosure

[72)

were due on September 13, 2013. All rebugtgpert disclosures were due October 11,
2013. The discovery cut-off ddline was December 20, 201R1.Y

B. Rule 26(a) Standard

Federal Rule of Civil Procedure (“Rule26(a)(2)(A) requires a party to disclose
the identity of any expert witness it mayeuat trial. Unless otherwise ordered, the
disclosure must include a iten report prepared by theitness. Fed. R. Civ. P.
26(a)(2)(B). The parties are required to m#hkis disclosure at the time that the court
orders.ld. 26(a)(2)(D). When a party fails to makeimely disclosureequired by Rule
26(a), “the party is not allowed to use thdbmation or witness tsupply evidence on g
motion, at a hearing, or at a trial” usteit proves that its failure was “substantially
justified or is harmless.Fed. R. Civ. P. 37(c)(1)forres v. Los Angele$48 F.3d 1197,
1213 (9th Cir. 2008).

The Ninth Circuit Court of Appeals (“Cot of Appeals”) has enumerated fol

=

factors in determining “whether a violatioof a discovery dedide is justified or

harmless: . . . (1) prejudice surprise to the party against whom the evidence is offefed;

14

(2) the ability of that party to cure the prdjce; (3) the likelihood of disruption of the

trial; and (4) bad faith or willfulness inwed in not timely disclosing the evidence/
Lanard Toys Ltd. v. Novelty, In@75 F. App’x 705, 7189th Cir. 2010) (citingdavid v.
Caterpillar, Inc, 324 F.3d 851, 857 (7th Cir. 2003)).

If a court concludes that a discovery deaglolation is not gbstantially justified
or harmless, it has “particularly wide latitidin its discretion to “issue sanctions under
Rule 37(c)(1).”Yeti by Molly, Ltd. v. Deckers Outdoor Cqr@59 F.3d 1101, 1106 (9th
Cir. 2001). Rule 37(c) is inteled to provide a “self-exating,” “automatic sanction
provid[ing] a strong inducement for disclosurenafiterial,” Fed. RCiv. P. 37 advisory
committee’s note (1993). Thus, the rule pdes for the automatic exclusion of the

testimony of an untimely dclosed expert withesSeeFed. R. Civ. P. 37(c)(1)Yeti by
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Molly, 259 F.3d at 1106 (citin@rtiz-Lopez v. Sociedad Egpala de Auxilio Mutuo Y
Beneficiencia de Puerto Ric®48 F.3d 29, 3%1st Cir. 2001)).

C. Expert Testimony Requirements

Federal Rule of Evidence (“FRE”) 702 pétsna witness “who is qualified as al
expert by knowledge, skill, experience, training,education” to “testify in the form of
an opinion or otherwise if . . . the experssientific, technical, or other specialize
knowledge will help the trier dlact to understand the evidenaeto determine a fact in
issue.” Fed. R. Evid. 702. A witness nestifying under FRE 702 may offer opinio
testimony only if such testimgris rationally based on theitwess’s perception, “helpful
to clearly understanding the witness’s testisnon to determining a fact in issue,” an
“not based on scientific, technical, or ottsgrecialized knowledge within the scope {
Rule 702.” Fed. R. Evid. 701.

D. Analysis

1. Plaintiffs’ Estimate

The parties first dispute whether the autbf the Loss Estimate is David Cham,

Plaintiffs’ counsel, or Doug Settef Austin Insurance ServiceSee(Doc. 48 at 10-11;
Doc. 54 at 7). Although Mr. $ll's name is nowhere to be found in the estimate &
every reference within theorners of the document panto Mr. Chami as author
because Mr. Settell later signed a declaratiahirgj that he authordélaintiffs’ Estimate,
(Doc. 49-1 at 257), the Court will assume purposes of this motion that Mr. Settell |
the author.

The next issue is whether Mr. Settelkigestifying expert witness or a testifyin
lay witness. Plaintiffs contend that “Mr. Settslinot an expert nor deéne need to be to
discuss the cost to repair the damages at[¢it] Plaintiffs’ home.” (Doc. 54 at 8).

Plaintiffs thus argue that because Mr. Sett®uld not present testimony at trial unde

FRE 702, 703, or 705, the expert repodquieements of Rule 26(a)(2)(B) do not apply.

However, the Court finds that Mr. Settell’stienony would be within the scope of FR
702.

—
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Mr. Settell's opinion testimony as to the costepairing Plaintiffs’ house require$

him to give his expert opinion as to the coEsuch repairs. His testimony expresses
opinion as to the estimated cost and is bapeth his experience as insurance adjuster
as he attests in his declaratiddee (Doc. 49-1 at 257) (“lIhave worked as both arn
insurance staff adjustensurance claims manager andependent insurance adjuster f(
over 10 years and | am qualified to iesp for wind and hail related damage f{
property.”). Mr. Settell has npersonal knowledge of the cdstcause the repairs hav
not yet been completed; if Plaintiffs haghagred their house aridr. Settell had personal
knowledge of those payments, he would bdlified to testify as dact witness within a
matter of his personal knowledge. Indeed, \Wdjnesses may testify to “particularize
knowledge by virtue of [their] experience[s]”@vif the subject matter is “specialized ¢
technical[,] because the testimony is bas@on the layperson’personal knowledge
rather than on specialized knowledgéhin the scope of Rule 702Donlin v. Philips
Lighting N. Am. Corp.581 F.3d 73, 81 (3d Cir. 2009).

In this case, however, Mr. Settell's tiesony regarding the estimate repair cog
falls within the scope of spedized knowledge. Plaintifferay not attempt to evade FRE
702’s requirements “through the simple exgadiof proffering an expert in lay witnes
clothing.” Fed. R. Evid701 advisory committee notés 2000 amendments. Althougf
Plaintiffs offer numerous decisions of Arizostate courts in an attempt to argue to t

contrary, (Doc. 54 at 8), nonef these decisions apply thiéederal Rules of Civil

Procedure. In conclusion, Mr. Settell’'s pra#id testimony is expert testimony within the

scope of FRE 702.
Because Mr. Settell's testimony is withilme scope of FRE 70Rlaintiffs were
required to disclose a written report pursuariRtde 26(a)(2)(B). Theifailure to do so is

a violation of the discovery rules.

3 Plaintiffs also argue that Mr. Settell'sstenony is similar to that of American
Family’s adjusters and Plaintiffs allege Anoan Family has not dclosed their adjusters
as experts. (Doc. 54 at 9).aittiffs do not support thissaertion with citations to the
record and even ifrue, this is an issue ffd°laintiffs to raise irthe first instance rather
than as a defense to failure toygay with the dsclosure rules.

-9-
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2. The RB Report
With respect to the RB ReppPlaintiffs do not disputéhat they failed to comply
with Rule 26(a)(2)(A) by failing to identify Ron Bittler as a withess presenting expert
testimony. (Doc. 54 at 10).
3. Failure to Comply with Rule 26
Plaintiffs argue that their failures tmmply with Rle 26 are harmless becauge
American Family was aware of the reportsl drad notice of the subject of the experts
testimony. [d. at 8, 10). The Court concludes Rl#Hfs’ failures were not harmless.
Turning to the firsfactor enumerated ihanard Toysthe Court finds Plaintiffs’
non-disclosure created substantial pregadio American Family. At the time that
American Family’s responsive expert distioes were due, Plaintiff had disclosed only
that Mr. Settell authored ¢hLoss Estimate and that lmad some experience as gn
adjusterSee(Doc. 49-1 at 257). This dikxsure was grossly inadequasegFed. R. Civ.
P. 26(a)(2)(B), and placed Ameain Family in the prejudicigosition of having to make
any responsive expert disclesa without notice as to ehspecifics of Mr. Settell's

opinion. Plaintiffs’ disclosure of the Loss Estitadailed to state with any specificity thg

U

information required by Rule 26(a)(2)(B)(i)#(v Although it can be inferred from the
Loss Estimate that Mr. Settell will expresg thpinion that the repair estimate contained
in that report is reasonablthe disclosure does not spgcthe full extent of the data
relied upon in reaching those opinions, ariikits, Mr. Settell's publications authored
in the previous ten years, a list of casesimnch he has serveds an expert, and his
compensation, as requirégieeFed. R. Civ. P. 26(a)(2)(B)(i)-(vi).

Plaintiffs’ disclosurewith respect to Mr. Bittler @d the RB Report is alsg
procedurally defective. Pldiffs never disclosed that MBittler would be a testifying
witness and thus American Family never degokim. Plaintiffs have not disclosed any
information about Mr. Bittler other #m the contents of the RB Report.

In Goodman v. Staples the Office Superstore,, 642 F.3d 817 (9th Cir. 2011)

the plaintiff disclosed her non-medical experports four-and-a-half months late, afte

D
=
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the defendant’s deadline for disclosing expbead also expired. 644 F.3d at 826-27. T

Court precluded the experts from testiiyiin the plaintiff's case-in-chiefd. at 827. The

ne

Court of Appeals agreed that the nondisdre created “obvious prejudice” because the

defendant had made “decisionsgarding defense experntsder the belief that [the
plaintiff's] non-medical expest would not be tedying in her case-in-chief” and the
defendant’'s experts had “developed thepinions and wrote their reports withod
knowing the scope of [thegihtiff's] experts’ opinions.*Id. at 827.

Here, like the defendant @oodman American Family was unable to determin
from Plaintiffs’ inadequate disclosures whetliteneeded to retain experts to rebut M
Bittler's and Mr. Settell’s testimony. Plaintiflergue that Americakamily did not need
to know the substance of this testimonycdiese American Family was aware of th
contents of the Loss Estimatedathe RB Report. (Doc. 54 at B)). Plaintiffs also argue
that, in effect, American Family suffered poejudice because evewithout Plaintiffs’
disclosures, American Family had “alreadyameed an [e]ngineeand named him as 38
testifying expert.” [d. at 10). But Plaintiffs do not géb unilaterally deermine whether
the other party suffers prejudias a result of non-disclosure.

This is not a case where Plaintiffs ha#stantially complieavith the rule but a

minor, technical failing (such as the inadvertimure to disclose an exhibit that will be

used to summarize the expert apis) is at issue. Plaintiftsave clearly failed to comply
with the basics of the ruland their attempt to downplayetsignificance of this failure
to comply by speculating as to Americ&amily’s prejudice (or lack thereof) ig
unavailing. The Court has previously rejectgach attempts to circumvent the clej
mandate of Rule 26,nd will do so againSee Cable v. City of Phoeni013 WL
6532023, at *5 (D. Ariz. Dec. 12013). As the Court remarked @able “[tlhe purpose

of the expert disclosure rule is to ‘prdei opposing parties reasgable opportunity to

* Although the Court of Appeals agreeittwthe Court on thigoint, it nonetheless
reversed on a separate disclosure issue, adingluhat the plaintiff's late disclosure o
her treating physicians’ expaeports would be permitted ¢Buse the scope of a treatin
pthgalglan’s written report requiremiewas unsettled prior to tligoodmarncase. 644 F.3d
a :

-11 -
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prepare for effective cross examinatiamdgperhaps arrange fexpert testimony from
other witnesses.”ld. (quoting Rembrandt Vision Techs.,RA..v. Johnson & Johnson
Vision Care, Ing. 725 F.3d 1377, 1381 (Fed. Cir. 2013) (citation omitted)). Plaintif
failure to disclose its expert reports depd American Family of this reasonabl
opportunity, substantially prejudicing it.

As to the second factaihe ability of American Familyo cure the prejudice, the
Court finds this factor also weighs strongigainst Plaintiffs. Platiffs still have not

disclosed the required expert reports even after the discovery deadlines ex

Moreover, as irCable all of the disclosure deadlinbave expired and the instant motion

for summary judgment is pending. Americkamily has no oppanhity to cure the
prejudice at this late stage.

Plaintiffs offer no argument concerning the thitdnard Toys factor, the
likelihood of disruption ofthe trial. However, the Cots Rule 16 Scheduling Ordet
warned the parties that “becmuthe deadlines set forth herevill trigger setting a trial
date, the Court deems these diea@d to be the equivalent affirm trial date.” (Doc. 14
at 6).See also Wong v. Rets of Univ. of Cal.410 F.3d 1052, 106@th Cir. 2004) (“If
[the plaintiff] had been permitted to sdegard the deadline rfadentifying expert
witnesses, the rest of thechedule laid out by theoart months in advance, ant
understood by the parties,ould have to have been altdras well. Disruption to the
schedule of the court and other parties iat thanner is not harmless.”). This factq
weighs in favor of American raily because Plaintiffs have nhshown that they intend to
disclose the Rule 26 reporesyen untimely. Cross-examining Plaintiffs’ experts at tr
without a properly disclosed expert report wbhbe highly disruptive to the trial process

Finally, the fourth factor asks the Cotot consider the bad faith or willfulnes

D

pire

DI

al

U7

involved in not timely disclsing the expert reports. The Court finds no evidence that

Plaintiffs initially acted in bd faith or that their initial fdure to disclose was willful.
However, Plaintiffs are unrepimt and have not disclasehe expert reports, ever

untimely, in an effort to migate their failings. After a ceain amount of time elapses, a

-12 -
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inadvertent failure to complyithh Rule 26 becomes willful byirtue of the noncompliant
party’s knowledge of its violation and its continual, knowing refusal to attempt to ren
its violation. In this case, Plaintiffs hadexy opportunity to requesin extension of time
or otherwise bring problems to the Ctsiattention. Thighey failed to do.

The Court concludes that exclusionNdf. Bittler's and Mr. Settell’s testimony is
the appropriate sanction for Plaintiffs’ failute disclose as req@d under Rule 26(a).
SeeFed. R. Civ. P. 37(c)(1kf. Quevado v. Trans-Pacific Shipping, Int43 F.3d 1255,
1258 (9th Cir. 1998) (holding exclusion of expert t@mony when the plaintiff tardily
identified the expert and disclosed the eXpadport one-and-a-half months later alor
with his opposition to the diendant’'s motion for summary judgmenfjccordingly, the
Court will not consider this testimony iruling on American Family’s motion for
summary judgment.
I\V.  Breach of Contract Claim

American Family moves for summary judgnm on Plaintiffs’ breach of contrac

claim. (Doc. 48 at 1). American Familyfrst argument is that because the Poli¢

specifies that payment for losses is torhade upon the occurree of any of three
conditions (agreement with thiesured, entry of a finaJudgment, or filing of an
arbitration award) and none of these caondd has yet occurred, American Family

obligation to pay has not yet arisefd.(at 6-7). The clear purpose of the loss paymsd

provision of the Policy is to specify the fitaning of payment once the amount of a lo$

is settled; in other words, the provision tells the insured when iexpect the check to
be in the mail. The answés within thirty days.See(Doc. 49-1 at 12) (“Loss will be
payable 30 days after . ...").

The timing of payment is unrelated #famerican Family’s obligation to pay

Plaintiffs for covered property damage, whigrises upon the occurrence of such dam:

®> The Court notes Plaintiffs requested, twyedag/s after the deadline expired, g
extension of time to disclose expert reporfDoc. 35). But Plaintiffs moved onIX tq
extend the deadline sodihthey could disclose an additional exp&ee(id. at 3-4).
Plaintiffs did not attempt to correct their deéincies with respe¢o Mr. Bittler and Mr.
Settell. The Court denied this motion. (Doc. 39).
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and proper notificatioto American FamilySee(id. at 13) (“What You Must Do in Cass
of Loss”). Under American Family’s proped interpretation of the loss payme
provision, American Familgould unilaterally defeat itsbligations merely by choosing
not to agree to settle a claim.iginterpretation is unreasonable.

American Family next argues that Rigifs have failed to identify the policy

provisions that American Family allegedbyeached. (Doc. 56 at 1). American Fami

claims that “a disagreement about the scapek @st of repair does not mean American

Family breached the contractid() But American Family h&va contractual obligation
under the Policy to “cover risks of accident#ect physical loss” to covered property
(Doc. 49-1 at 9), subject to exclusions famong other things, construction defects
faulty materials. Here, the parties disputeethier the damage to Plaintiffs’ property wa
caused by hail, a covered cause of loss. Theoowt of this factual question determing
whether American Family isbligated under the Policy to pay for Plaintiffs’ damag
and whether American Family breached dstcactual obligation bfailing to make such
payment.

Because a question of fact remains for the jury, the Calimet grant summary
judgment on Plaintiffs’ clam for breach of contraét.
V. Bad Faith Claim

American Family moves for summary judgmen Plaintiffs’ claim for breach of

the implied covenant of good faiimd fair dealing. (Doc. 48 at 1).

® American Far_ni{y labelgs motion as a motion for partial summary judgment
the theory that if Plaitiffs’ breach of contract and bddith claims were dismissed, thg
parties could nonetheless proceed to datexrthe amount American Family owes on th
claim. (Doc. 48 at 1). There mde no such things non-breaching contract damages.
trial, if Plaintiffs establish that AmericaRamily’s liability on Paintiffs’ claim exceeds
what American Family has paid to date, Araan Family has breached the contract.
Flf]lalntlffs are unsuccessful in making tlsisowing, American Family has not breachg
the contract.

American Family’s motion cannot b& motion for partialsummary judgment

because if granted it would dsge of all of Plaintiffs’ claims in this case. Thus, th
Court treats It as a motion for summary judgment.
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A. Legal Standard

“The tort of bad faith aress when the insurer ‘intentidihadenies, fails to processg
or pay a claim without a reasonable basigilisch v. State FarnMut. Auto. Ins. Cog.
995 P.2d 276, 279-80 { Z@Ariz. 2000) (quotingNoble v. Nat'| Am. Life Ins. Co624
P.2d 866, 868 (1981)T.he tort recognizes that “in buyingsurance[,] an insured usually
does not seek to realize a commercidVamtage but, instead, seeks protection 3
security from econoim catastrophe.’'Rawlings v. Apodacar26 P.2d 565, 570 (Ariz.
1986). However, “[b]ecause of the disparitylargaining power and the nature of th
contract, the insurer receives both premium and contcbl.”

In the case of first-party insurancehét insurer sets the conditions for bot
presentment and payment of claim&d’ This dual role giveshe insurer “an almost

adjudicatory responsibility.’ld. “Although the insured is not without remedies if H

disagrees with the insurer, the very invozatof those remedies detracts significantly

from the protection or security whiclas the object of the transactiond. Thus, the
contract between insurer and insured givestag@e insurer’s obligtion “implicit in the
contract and the relationship . . .fdlay fairly with its insured.’Id.; see also Zilisch995
P.2d 279-80 20 (an insurer owessinsured duties of equabnsideration, fairness, and
honesty). Accordingly, an insurer may be leabor bad faith even if it has not breache
an express covenant of the insurance cont&ex. Deese v. State rhaMut. Auto. Ins.
Co, 838 P.2d 1265, 127@riz. 1992).

An insured alleging a bad faith claim agsti his insurer musthow (1) the insurer
acted unreasonably and (2) the insurer kneweoklessly disregarded the fact that i
conduct was unreasonablisch, 995 P.2d at 280 Y 2R”oble 624 P.2d at 868. “The

first prong of the test for bad faith is afpjective test based on reasonableness.
insurance company committed comsisly unreasonable conductMilhone v. Allstate

Ins. Co, 289 F. Supp. 2d 1089094 (D. Ariz. 2003) (citinglrus Joist Corp. v. Safeca
Ins. Co, 735 P.2d 125, 134 (Ariz. Ct. App. 1986)).
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In Zilisch, the Arizona Supreme Court confirmed that two types of insu

misconduct may give rise to a bad faith clakmst, an insurer may be liable for bad faith

if it denies a claim that was not fairly debatalddisch, 995 P.2d at 280 § 22ge also
Deese 838 P.2d at 1269. The qties of whether an insurer believed the claim to

fairly debatable is generally fact question for the juryjthough a court may rule on the

issue as a matter of law “[i]f the plaintiff offeno significantly psbative eviénce that
calls into question the defendant’s belief in fair debatabiliyoting v. Allstate Ins. Co.
296 F. Supp. 2d 1111116 (D. Ariz. 2003)see also Bronick v. State Farm Mut. Aut
Ins. Co, 2013 WL 3716600, at *6 (DAriz. July 15, 2013).

Second, an insurer is liable for bad faitht acted unreasonably in processing
claim, regardless of the claim’s merifslisch, 995 P.2d at 280 { 22 (“[l]f an insurer acf
unreasonably in the mannerwhich it processes a claim,utill be held liable for bad
faith ‘without regard to itsultimate merits.” (quotingDeese 838 P.2d at 1270)). Thus
an insurer commits bad faithduring the “investigationevaluation, and processing @
the claim, the insurer acted unreasonably @itlier knew or was conscious of the fa
that its conduct was unreasonable.”

B. Analysis

One basis for Plaintiffs’ bad faith chaiis that American Family wrongfully
attempted to “recapture depreciation on @nditioning units thahad already been

settled.” (Doc. 54 at 14). This claim is preated on alleged disgrancies in American

Family’s calculation of its payents before and after Getty issued its report. After Fal¢

Air inspected Plaintiffs’ property and issued its report, American Family paid Plain
based upon a replacementstwalue of $10,573 for éair conditioning units less
recoverable depreciation of $2,809. (Dat9-1 at 127). Following Getty’s report
American Family issued a sewbpayment to Plaintiffs that, although it adjusted for t
previous payment, changed the amount retoverable depreciation for the a
conditioning unit¢o $5,190.50.1¢. at 143).

American Family offers evidence shioyy that its first estimate erroneousl
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calculated depreciation upon only one of two air conditioning units being replaced.
The documentation for that estimate showat tf the $10,573 in total air conditioning
replacement costs, $5,618 was allocated adfitist unit less depreciation of $2,808.(
at 128). The second unit had a replacement@o$4,673 but degciation was listed as
$0. (d.) In the supporting documentation for Agntan Family’s seond payment, the
second unit is listed as havimtgpreciation of $2,381.50. (Doc. 55-5 at 7). American
Family claims that the second estimaterected the mistakenly-omitted depreciatign
from the first estimate. (Doc. 56 at 3).
However, at the summary judgmentagd the Court draws all reasonable
inferences in the light mo$avorable to the non-movaralthough a jury may ultimately
accept American Family’s explanation for theatepancy, viewing the inferences in the

light most favorable to Plaintiffs, theeason for American Family’s depreciatio

=]

adjustment is a question of fact for the jufjhis is particularly so because Americgn
Family had previously denied Plaintiffs axtension of the requineent that repairs be

completed within one yedrom the date of lossld. at 55-56). Because the date of |0}

N
wn

in this case is October 5, 2Q1fe effect of American Family adjustment to recoverable
depreciation was thus to permaneméguce the value of Plaintiffs’ claifn.

American Family may have a legitte, reasonable explanation for th|s
discrepancy but on the preseatord the Court cannot condkl as a matter of law that
American Family is entitié to summary judgmefitPlaintiffs have shown sufficient
evidence from which a reasonalpieor could conclude thaamerican Family knew that

its processing of Plairits’ claim was unreasonable.

" Recoverable depreciation is recoveeally the insured oy if the insured
actually completes and pays for repa8see Rosenblum v. Safeco Ins., @d.Cal. Rptr.
3d 427, 430 n.4 (CApp. 2005).

8 American Family contends that Ritiffs’ inability to collect recoverable
depreciation is not evidence of unreasonaidem processing. (Doc. 56 at 6). But the
sudden increase in the amount of recoveraapreciation over avi-month span when

American Family knew that Plaintiffs could not collect this amount could be evidenge of

unreasonable claim processing, attiéaspurposes asummary judgment.
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VI.  Punitive Damages
American Family moves for summary judgnm on Plaintiffs’ claim for an award

of punitive damages on Plaintiffs’ bad faithaim. (Doc. 48 at 16). American Family

argues that Plaintiffs have failed to show American Family acted with the requisite inter

to support an award @unitive damagesl|d.)

A. Legal Standard

Although an award of punite damages is available in claims for insurance [
faith, it is available only in “those casesvimich the defendard’wrongful conduct was
guided by evil motives.’Rawlings 726 P.2d at 578. The in®ad must prove that thg
insurer’s “evil hand wsa guided by an evil mind,” wbh may exist when the insure
intended to injure the inswteor when the insurer “consciously pursued a course
conduct knowing that it created substantial risk of significant harm to otheis.” The
insurer’'s conduct must have been “aggrastabutrageous, malicious or fraudulend?
“Indifference to facts or failure to investigatre sufficient to edtéish the tort of bad
faith but may not raise to the lewelquired by the punitive damage ruléd’

B. Analysis

In this case, none of American Familg@stions rise to a level justifying punitive

damages. Considering all of the evidenoel aeasonable inferences in the light mg
favorable to Plaintiffs, Plaintiffs have tablished a question dilct as to whether
American Family acted in bafith. Plaintiffs have not, however, pointed to an iota
evidence from which a jury cadiinfer that American Familgcted with arevil mind. At
best, Plaintiffs can show thaimerican Family’s estimatesere inaccurate, incompetent
and unreasonable. This mayadsish a bad faith claim.

Plaintiffs have many complas with American Family’€laims process: the shar
increase in recoverable depreciation, failtweinclude payment for general contracte
overhead and profit despite internadlgknowledging that it was oweske(Doc. 49-1 at
37), the suggestion that replacement roof tileg beaavailable on the internet, and use

an adjuster with little experier. Some of these complaimts not justify an inference in
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favor of bad faith, much $&s punitive damages. For exale although Plaintiffs
repeatedly crusade against Ancan Family “demand[ing] tha®laintiff attempt to find
[replacement tiles] on Craigslist,” (Doc. 54 3}, American Familymade no such

demand. Instead, American Familyted in its internal claim notes:

| suspect the next argument is tllais tile is not available.
The contractor will need to ek Craigslist in the Phoenix
area for compatible tiles. AlsABC supply of géndale [sic]
may be able to get new tiles |fnoCaI|forna sic] if these are
Monler or Lifetile shingles. Té [sic] need to ask for the
BORAL brand.

(Doc. 49-1 at 40). This is not evidenceaf evil mind, merely a rational one. Nor d
American Family’s actions with respectdontractor overhead armtofit constitute such
evidenceSeg(Doc. 49-1 at 37).

No reasonable juror could conclude frdme evidence that Aerican Family acted
with an evil mind justifying punitive damages. Accortily, the Court will grant
summary judgment for American Famiy the issue of punitive damages.

VII. Conclusion

The Court finds that questions of fact the jury exist on Riintiffs’ claims for
breach of contract and breach tbe implied covenant ofapd faith and fair dealing.
Plaintiffs are not entitled tan award of punitive damagdswever, because that clain
fails as a matter of law.

For the foregoing reasons,

IT IS ORDERED granting in part and denying part American Family’s Motion
for Partial Summary dgment (Doc. 48).

Dated this 1st day of July, 2014.

James A. Tcilbﬂrg
Senior United States District Judge
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