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v. Maricopa County Probation et al Doc.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Gerardo Edmundo Atrada-Pastrano, No. CV-12-02401-PHX-SPL

Petitioner, ORDER
VS.

Kathy Waters, et al.,

Respondents.

Before the Court is Petitioner Geda Edmundo Andrada-Pastrano’s Seco
Amended Petition for Writ of Haeas Corpus pursuant 28 U.S.C. § 2254 (Doc. 13)
The Honorable Lawrence O. Anden, United States Magistraledge, issued a Repoi
and Recommendation (“R&R”) (Doc. 23), recommdang that the petitiobe denied with
prejudice; Petitioner has objected to tR&R (Docs. 25, 2931). For the following
reasons, the Court accepts and adtiigR&R, and demeis the petition.

l. Background

In 1991, Petitioner was indicted in the W@pa County Superior Court, Case NO.

CR 1991-007525, of two counts of sexuahdoct; one count for sexual conduct with
minor under the age of fourteesind one count for sexualraduct with a minor over the
age of fourteen. (Doc. 19-1, Exh. A.) OroWwember 4, 1992, Petitioner entered in to
plea of no contest to an amended counattémpted sexual abeisa dangerous crime
against children in the secodédgree and class 4 felony.d® 19-1, Exhs. |, J.) Pursuan

to a stipulation in the plea agreement, océ&reber 7, 1992, Petitioner was sentenced t
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period of 4-months’ incarceration, followdy seven years’ probation. (Doc. 19-1, Exh.

L.)
On November 1, 2012, Petitioner filedPetition for Writ of Habeas Corpus if

District Court (Doc. 1), and filed a SecoAdhended Petition on August 19, 2013 (Docs.

12, 13), in which he raisesvé grounds for relief. Respondents filed an Answer (D

19), arguing that the petition @hld be dismissed agntimely, and alternatively, thal

-

—

Petitioner's claims are procedurally ddtad and barred from federal habeas corpus

review.
I[I.  Standard of Review
The Court may accept, reject, or mogifig whole or in part, the findings of
recommendations made by a magistrate judge in a habeas S=s28 U.S.C. §
636(b)(1). The Court must undertake&l@ novoreview of those portions of the R&R tg
which specific objections are madgee id.;Fed. R. Civ. P. 72(b)(3)y/nited States v.
Reyna-Tapia328 F.3d 1114, 1121 (9th Cir. 2003However, a petitioner is not entitle
as of right tode novoreview of evidencand arguments raised for the first time in

objection to the R&R, and whether the CQooonsiders the new facts and argumer

presented is discretionaridnited States v. HowelR31 F.3d 615, 621-622 (9th Cirl

2000).
[I1. Discussion

Having reviewed the objected to recommendata&siove the Court finds that
the Magistrate Judge correctly concludleat Petitioner’s claims are time-barred.

The writ of habeas corpusffords relief to persons ioustody pursuant to the
judgment of a State court in violation oktiConstitution, laws, dreaties of the United
States. 28 U.S.C. 88 2241(c)(3), 2254(®uch petitions are governed by th
Antiterrorism and Effective DeatRenalty Act of 1996 (“AEDPA").28 U.S.C. § 2244.

The AEDPA imposes a l-year statute ofitations in which “a person in custody

! The AEDPA applies to federal habeasitims filed after itseffective date, April
24, 1996 See Lindh v. Murphy21 U.S. 320, 326-27 (1997).
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pursuant to the judgment of a State court fife a federal petition for writ of habea
corpus. 28 U.S.C. § 2244(d)(2).
A. Commencement of Limitations Period

Petitioner was sentenced in 1992, dmd conviction became final upon th

expiration of the time foreeking an “of-right” petition for post-conviction review unde

Rule 32 of the Arizona Rules d@@riminal Procedure in 199%eeAriz. R. Crim. P.
32.4(a), 32.9(c)Summers v. Schriro481 F.3d 710, 71 (9th Cir. 2007);Gonzalez v.
Thaler, 565 U.S. |, 132 S. Ct. 641, 656 12). Because Petitioner’s conviction becan
final well before the enactment of the BBA however, the limitations period did ng
commence until the day after it dsnme effective, April 25, 19965ee Patterson v.
Stewart 251 F.3d 1243, 124®th Cir. 2001).

Petitioner objects to the R&R on the Isathat the limitations period should b
calculated from the date of discoverytbé factual predicate of his claiifiee28 U.S.C.
§ 2244(d)(1)(D) (the 1-year limitations periathy also run from “the date on which th
factual predicate of the claim or claims meted could have beeliscovered through the
exercise of due diligence.”). (Doc. 31 ax Ramely, Petitioner point® his discovery of
1992 police reports thahow the victims in his case gesimilar allegations against twe

other men. He maintains that his federabdws claims could ndtave been advanced
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until he obtained those police reports iND80As addressed by the Magistrate Judge

however, Petitioner had listed these naantrial witnesses on his behakéDoc. 19-1,
Exh. W), and was aware that chasd®wd been brought against thesegDoc. 19-1, Exh.
D) prior to accepting a plea. Thus, althowRgtitioner may not havebtained a copy of
the police reports until 2008, he was awaré¢heffacts underlying claims at the time h
judgment became final. Petitioner therefarannot benefit from calculation under 2
U.S.C. § 2244(d)(1). Absent wrolling, it follows that tle 1-year limitations period
expired in April 1997.
B. Statutory Tolling of Limitations Period

Petitioner’s first notice of post-convictiorelief was not filed until January 30

S
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2008 (Doc. 19-1, Exh. P), almost eleverange after the 1-year statute of limitation

period had expired. As a result, neithee tlirst notice of post-conviction relief, nor

subsequent notices and petitions, tollgw limitations period under 28 U.S.C.
2244(d)(2).See Jiminez v. Ric@76 F.3d 478, 482 (9th Cir. 2001) (once the AEDH
limitations period expires, a subsequentlgdipetition for post-awviction relief cannot
restart the statute of limitationdferguson v. Palmateei321 F.3d 820, 823 (9th Cir
2003) (state petition filed after the expiom of AEDPA’s one-gar period does not
revive a limitations period that endbdfore state petition was filed).
Even assuming the factual predicate difit@er’'s habeas claims could not hay
been previously discoverenhd the limitations period commeed in 2008, he would nof
have benefited from atutory tolling, and his feddrdhabeas petition would remair
untimely. Petitioner’s post-conviction relief petitis were dismissed amtimely (Docs.
19-1, Exh. W; 19-2, Exh. C,9-3, Exh. LL) and would richave tolled the limitations
period. See Pace v. DiGuglieim®&44 U.S. 408, 417 (200%)Because the state cour

rejected petitioner's PCRA petition as untimatywas not ‘properly filed,” and he is not

entitled to statutory tolling unde& 2244(d)(2)"). Thereforaynder this hypothetical, the
limitations period would have exed one year later in 2009.

C. Equitable Tolling of Limitations Period

Petitioner objects that the R&R wrongly falithat he was not étied to equitable
tolling. See Holland v. Florida560 U.S. 631, 649 (201@Ja petitioner is entitled to
equitable tolling only ifhe shows (1) that he has bgmmrsuing his rights diligently, and
(2) that some extraordinagircumstance stood in his wand prevented timely filing”
his federal habeas petition) @nbal quotations omitted). Petitioner objects by essenti
rearguing the underlying merits of hineffective assistance of counsel @&wdy claims,
and complains of generalizemhjustice by the stateoart. (Docs. 25, 29.) Thessd

arguments however, have no bearing on hdreextraordinary citimstances preventeq

Petitioner from filing a timely federal habea®rpus petition. Rather, they merely

challenge conduct that occutren state court. Petitioner’'s challenges regarding whet
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he exhausted his claims and his relianceManmtinez v. Ryan566 U.S. |, 132 S. Ct
1309 (2012) are also unavailing, becaMsgtinez does not excuse the failure to timely
file a federal habeas petition withiime statute of limitations period.

Therefore, because Petitioner filed higgmal federal habeas petition in 2012

more than fifteen years afténe deadline, and isot entitled to tolling, his claims are
time-barred:

D. I nnocence Exception to Limitations Period

Lastly, Petitioner objects to the R&R on thasis that his credible claim of actua
innocence entitles him to hawke merits of his petition considered. “[A]n actual-
innocence gateway claim” magerve as an exception to BPA’s limitations period.
McQuiggin v. Perkins569 U.S. _ 133 S. Ct. 1924, 1928 (201@&)Iso referred to as 3
“fundamental miscarriage of justice exception”) (adop@uiplup v. Delp513 U.S. 298,
314-15 (1995), holding actuannocence is an eeption to procedurally defaulted

claims). Petitioner must establish that a consbitial error in his plea proceeding “hal

[72)

probably resulted in the convicti@f one who is actually innocentBousley v. United
States523 U.S. 614, 623 (1998) (internal quaa omitted). This excejon is applied in

rare instances, and a “tenable actual-innocgateway” claim willnot be found unless
the petitioner “persuades the district coudtthin light of thenew evidence, no juror,
acting reasonably, would have voted todfihim guilty beyonda reasonable doubt.’
McQuiggin 133 S. Ct. at 1928 (citin§chlup 513 U.S. at 329). ‘G be credible, such a
claim requires petitioner to support hiegations of constitutional error with new

reliable evidence—whether it l[@xculpatory scientific evehce, trustworthy eyewitness

v

accounts, or critical physical evidenc8¢hlup 513 U.S. at 3245ee also Lee v. Lampert

2 In 2010, Petitioner was indicted for fakuto register as a sex offender, and

subsequently entered in to a gunty pleaato amended count of presentment of false
instrument for fllln?. (Doc. 19-2, Exh. AARrior to his plea andentencing, in 2011,
Petitioner filed a federal habs petition in District Cour which was dismissed as
grematur_e_ (Doc. 19-3, Exh. IlThe Court notes that, under the same reasoning herej, the
011 petition was also untlmeIB_at the timevés filed, and would not have produced|a
different outcomeCf. Sossa v. Diaz29 F.3d 1225, (9th Cir. 2013) (discussing when a
federal court’s order may warrant equitable tolling).
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653 F.3d 929, 945 (9th Cir. 2011McQuiggin 133 S. Ct. at 18 (explaining the
significance of an “[u]lnexplained @& in presenting new evidence”).

The Court agrees with the Magistrdtedge’s reasoning, arithds Petitioner does
not present a gateway claim that meets Skalupthreshold. Petitioner maintains the
there is a variety of evidence that existediher cases involving the same victims al

different men that should haw®en available to Petitioner state court tht would have

proved his innocence andtdeaed him from accepting a plede argues that testing of

medical evidence taken from a victim in onetloé related casesyhen considered in

conjunction with the police reports from othemould have made his innocence evident.

Assuming, without decidinghat this evidence would stdoubt on the victims’
credibility, it does not present a tenable akctoaocence claim. The evidence does n
disprove the victims’' allegations against the other men, prove that the vicl
accusations against Petitioner wédabricated, or is otherweésexonerating. In order tg
gualify for the innocence gateway excepti Petitioner must present “evidence ({
innocence so stronthat a court cannot have confidgenin the outcome of the trial”

should he have rejected his plea, not eweetinat is merely favorable and might ha

lessened the strength of the prosecution’s c8sklup 513 U.S. at 316. This Court

cannot say that, in assessing the likely immddhis evidence, that no reasonable jur
could have votedo find him guilty. See Lee v. Lamper653 F.3d 929, 945 (9th Cir
2011); McQuiggin 133 S. Ct. at 1936. Therefore,tiBener has not shown that there i
new evidence of actual innoaanthat justifies review of his time-barred claims.
V. Conclusion

Having reviewed the recoas a whole, and findingone of Petitioner’s objections
have merit, the R&R will bedopted in full. For the sameasons the Court finds that th
petition is time-barred and thhé has not presemte tenable innocence gateway clair
Petitioner’'s request for an ewdtiary hearing and objectido the Magistrate Judge’s

denial of his request to nduct discovery equally failsSee Stewart v. Cat&@57 F.3d
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929, 942 (9th Cir. 2014) (evideary development is not required where, even if the new
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evidence is fully credited, it would not entitle him to relief). Accordingly,

IT ISORDERED:

1. That Magistrate Judge AndersoiiRgeport and Recommendation (Doc. 2]
is accepted andadopted by the Court;

2. That the Second Amended Petition foritvf Habeas Corpus pursuant t
28 U.S.C. § 2254 (Doc. 13) @enied anddismissed with preudice;

3. That a Certificate of Appealability and leave to proceetbrma pauperis
on appeal aradenied because the dismissal of thetifen is justified by a plain
procedural bar and jurists céason would not find the predural ruling debatable; and

4. That the Clerk of Court shakr minate this action.

Dated this 30th day of July, 2015.

-

Honorable Steven P/Ban
United States District Jue
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