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tate of et al Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Rolly White, No. CV-12-02415-PHX-RCB
Plaintiff, ORDER

V.

Arizona, State of, et al.,

Defendants.

The Report and Recommendation (“R & Rif) United States Magistrate Judge

James F. Metcalf recommends dismissal tbis action without prejudice as tq
“Defendants Patten [si¢],Unknown Osborn, and Unknm Parties” pursuant to
Fed.R.Civ.P. 4(m) for failurto effect timely service. R R (Doc. 78) at 3:1. Pending
before the court are the plaintiffs’ timedpjections (Doc. 80) to the R & R.

The plaintiff objects to the R & R, bunly to the extent that it recommend
dismissal of this action as to the Patton ddéats. Objection (Doc. 80) at 4:1-2. Th
plaintiff expressly acquiesces in dismisaalto defendant Osborn and the unknown D
defendants 1-40. Id. at 1, h. Dismissal is not propes to the Patton defendants, th
plaintiff argues, because they have answered the complaipaincpated in discovery.

Based upon the foregoing, tipaintiff further argues thathe Patton defendants hav

! The R & R uses two different spellings -- “Pattand “Patton[.]” _See, e.g., R & R (Doc

78) at 1:12; and 1:18. Regardless, clearly the R & R is referring to the same defendants. To be 3
and consistent, this ordaiill employ the spelling of the defendants themselves, Patton. _See, e.g.,
Resp. (Doc. 90) at 1:17-18.
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waived any defense regarding defantthe service of process.

The defendants State of Arizona, ChafleRyan and Jane Doe Ryan, Robert
Patton and Jane Doe Pattonyd ®iaz and John Doe Diakadeline Perkins and Joh
Doe Perkins, Sergeant Putnam and Jane Patnam, Officer Doreen Neu and Charl
Neu, Officer Jennifer Reppnd John Doe Rep@fficer Jose Buendia and Jane Dc
Buendia, (collectively “theState defendants”) filed a tinyelresponse to plaintiff's
objections (Doc. 90). While the State defants “agree that the Patton Defendaf

should not be dismissed fromgdlctase,” their reasoning differs from the plaintiff. Resgp.

(Doc. 90) at 1:24-25. Disissal is not appropriate, thea® defendants argue, becau
defendant Robert Patton “was actually servedjth the complaintprior to the removal
of this action to federal court. Id. at 2:6.

It would have been preferable for the Battlefendants to have provided proof
such servicé. Nonetheless, the court has no ceato doubt that irkeeping with his
obligation under Fed.R.Civ.P. 11, thereesidentiary support for defense counsel
assertion that the Patton defendants wereedewith the complaint in this case prior t
removal. This is all the more so considgrthat the Patton defdants, along with the
other State defendants, have filed an ansedhe complaint. _Se Answer (Doc. 7).
Surely they would not @ done so absent service obgess. Service upon the Pattd
defendants renders moot the plaintifessgument that the cortgint should not be
dismissed as against that those defendaetause they have made a general appears
and participated in discovery.

Accordingly,IT ISORDERED that:

(1) the Report and Recommendation (Doc. 78AROPTED to the extent it

recommends dismissafithout prejudice as to defendant ®ern and te unknown Doe

2 The docket from the Superior Court of tha@tStof Arizona, Maricopa County, attache

to the Notice of Removal, indicates the filing ofaffidavit of service as to Robert C. Patton on Octob
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25, 2012. _See Notice of Removal, exh. B thereto (Doc. 1-1) at 3. Without more, however, it cannot k

ascertained with certainty whether that affidavitt@i@s to service of the summons and complaint up
defendant Patton.
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defendants; but

(2) the court willnot adopt that portion of the Rert and Recommendation (Dog.

78) recommending dismissal without prejudaseto Robert C. and Jane Doe Patton {

failure to effect service upon those two defants. The plaintiff shall be allowed ftg

proceed with his claims againsetRatton defendanéd others.
Dated this 22nd day of May, 2014.

_ﬁ:mw

Stephen M. McNamee
Senior United States District Judge
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