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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jimmy Oram, No. CV-12-02450-PHX-FJM (BSB)
Plaintiff,
VS. ORDER

Mike Linderman, et al.,
Defendants.

Plaintiff Jimmy Oram, who is a prisonertime custody of the Arizona Departmer
of Corrections (ADC), brought this civil rightase pursuant to 423JC. § 1983 against
Defendants Mike Linderman, Charles Manniiégxford Health Senees (Wexford), Dr.
Thomas Bell, and Cameron Wwes, Facility Health Admirstrator (FHA). (Doc. 41,
Second Amend. Compl. (SAC).) Plaffitimoves for summary judgment on th
remaining claims—Counts | through Ill. ¢@0. 72.) Defendant8Vexford, Bell, and
Lewis, who are Defendants in Count llllpncross-move fosummary judgment. (Doc.
80.) Defendants Linderman and Manningowdre Defendants in Counts | and Il only

file a separate cross-fiion for summary judgmerit.(Doc. 99.)

' The Court provided noticeo Plaintiff pursuant tdiRand v. Rowland154 F.3d
952, 962 (9th Cir. 1998k bang, regarding the requirements of a response. (Doc. 8}

? Counts | and Il raise religious exerciskims under the First Amendment ar
the Religious Land Use and Institutionalizédrsons Act (RLUIPA), and the Court wil
address those Counts by separate Order.
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The Court will deny Plaintiff's Motioron Count Ill, grant Defendants’ Motion of
Count Ill, and dismiss the ctaiand Defendants Wexford, Bell, and Lewis.
l. Background

In Count Ill, Plaintiff claims his EightiAmendment rights were violated whe

Defendants Wexford and Bell arbitrarily dstinued his diabetes medication and Lewi

failed to correct the problem. Plaintiff akas that as a result of being denied ti
medication, he experienced vomiting, dizziness, fatigue, and general malaise.

In support of his Motion, Plaintiff subis his Statement of Facts (Doc. 73 (PSC
19 33-47)), his declaration (Doc. 74, Pl. D&yl 32-46), and various exhibits (Doc. 7
Exs. 12-18 (in part)). Defendes submit their Statement Bacts (Doc. 81 (DSOF)) ang
exhibits {(d.). Plaintiff submits his reply and resmse (Doc. 86) and his Statement

Facts in Response to Defendants’ Motioro¢D87 (PSOFR)) with additional exhibitg.

Plaintiff also files a Motiorfor Leave to Autheticate Plaintiff's Exs. B-E, which arg
attached to PSOFR; Defendants oppose. (Docs. 94, 102.)
Il. Summary Judgment Standard

A court “shall grant summary judgment tiie movant shows that there is n
genuine dispute as to any madéfact and the movant entitled to judgment as a matte
of law.” Fed. R. Civ. P. 56(akee alscCelotex Corp. v. Catretd77 U.S. 317, 322-23

(1986). Under summary judgment practidle moving party bears the initig|

responsibility of presenting the basis formtstion and identifying those portions of th
record, together with affidéts, which it believes demonsate the absence of a genuirn
issue of material factld. at 323. If the moving partyneets its initial responsibility, the
burden then shifts to the opposing party wingst demonstrate the existence of a mate
factual dispute Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).

When considering a summadgment motion, the court examines the pleadin

depositions, answers to interrogatoriesd aadmissions on file, together with the

affidavits or declarations, if anySeeFed. R. Civ. P. 56(c). At summary judgment, tf

judge’s function is not to wgh the evidence and deterrmaithe truth but to determine
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whether there is a genuine issue for triAlnderson 477 U.S. at 249. Thevidence of
the non-movant is “to be belied, and all justifiable inferees are to be drawn in hij
favor.” Id. at 255. But, if the evidence of then-moving party is melg colorable or is
not significantly probative, summa judgment may be granted.Id. at 248-49.
Conclusory allegations, unsupported by factoeaterial, are insufficient to defeat §
motion for summary judgmentlaylor v. List 880 F.2d 1040, 104®th Cir. 1989).
[ll.  Count lll—Wexford Health Serv ices, Dr. Bell, and Mr. Lewis

A. Background Facts

Wexford is the private company that dwgithe relevant time period contractg
with ADC to provide lealth care services to ADC inmate(PSOF § 33.) Dr. Bell and
Mr. Lewis were employees of Wexford. (PE®Y 34, 35; Doc. 81, E8, Bell Decl. { 2,
Ex. 9, Lewis Decl. 11 1-2.)

Plaintiff, who is housed at Arizonad&é Prison Complex (ASPC)-Lewis, assel
that he is diabetic and takes Metformitde claims that when he does not have |
medication, his blood-sugarviels can rise dangerously. (PSOF { 36.) Dr. Bell v
Plaintiff's treating physiciarand on June 4, 201®rdered Plaintiff Metformin through
December 2012. On Novembgr, 2012, Plaintiff stopped receiving the medication 3
began to experience mild mptoms within days. OmMovember 25, he submitted «
Health Needs Request (HNR) for medicatio(PSOF { 38.) Tén pharmacy advised
Plaintiff on November 27 that the medicatiwas discontinued(PSOF § 39; DSOF ¢
21.)

On December 4, 2012, in response d&o inmate letter about the lack g
medication, Plaintiff was advised by CO Neu that he sent an email “to the FHA
(PSOF 1 40.) When Plaintiffdlinot receive a further responsée filed a grievance.Id.
141.)

Defendants concede that the medicatnas discontinued. (DSOF { 23.) BU
they assert that in Auguef 2012, Dr. Bell left ASPC-Lew and worked exclusively at
ASPC-Florence and ASPC-Eymand did not return to ASC-Lewis until January 15,
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2013. From August A2 until January 15, A@, Dr. Bell did not treat inmates at ASPC
Lewis. (d.) After Dr. Bell left ASPC-LewisDr. Erin Corridon, a temporagoctor who
is not a Defendant, provided treatrhéa inmates at ASPC-Lewis.Ild(  17.) The
pharmacy records show that.GCorridon renewed Plaintiff' 8 etformin prescription on
November 9, 2012 for six months be quantity prescribed was zerdd. ([ 22-23, Ex.
5)

On January 30, 2013, aftlis return to ASPC-LewjsBell examined Plaintiff,
ordered tests, and prescrib@ed Metformin prescriptions. Iq. 1 38-40.) According to
Defendants, one Metformin prescription was 89 days, which Plaintiff received that
day; the other prescription was for 14dand was filled ofrebruary 19. I1¢. 11 43-46.)
Plaintiff disputes that he received his presaoip on January 30. Insad, he asserts that
he did not receive his medication urii@bruary 20. (PSOFR { 38.)

Lewis first began working as Compldétanager on December 3, 2012 and his
email was not set up until sevedays later. (DSOF 11 28-31, Ex. 9, Lewis Decl. 111,
2.) He avers that he did naceive Plaintiff's medical ggvance until Janug 30, 2013,
and scheduled an appointment for Plainffsee Dr. Bell that same day (DSOF | 35-
36.)

B. Legal Standards

To prevail on a claim under the Eigh&mendment for prison medical care, fa
prisoner must demonstrate “deliberateliifference to serious medical needsJeétt v.
Penner 439 F.3d 1091, 109®th Cir. 2006) (citingestelle v. Gamble429 U.S. 97, 104

(1976)). A plaintiff must show (1) a “serioosedical need” by demonstrating that failure

|~

to treat the condition could rdsun further significant ifury or the unnecessary ang

U

wanton infliction of pain and (2) thathe defendant’'s response was deliberatgly
indifferent. 1d. To act with deliberate indifferenca,prison official must both know of
and disregard an excessive risk to inmatdthgetne official must be aware of facts from
which the inference could be drawn that a saftgal risk of serious harm exists, and he

must also draw the inferenc&armer v. Brennan511 U.S. 825, 837 (1994). Deliberate
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indifference in the medical context may bkRown by a purposeful act or failure t

respond to a prisoner’s pain or possible medical need and harm caused by tl

indifference. Jett 439 F.3d at 1096.
But mere claims of “indifference,” “néigence,” or “medicaimalpractice” do not
support a claim under 8 1988Broughton v. Cutter Labs622 F.2d 458, 460 (9th Cir

1980). Inadequate treatment due to maliica or even grossegligence does not
constitute an Eighth Aendment violation.Wood v. Housewrigh®00 F.2d 1332, 1334
(9th Cir. 1990). Moreover, flerences in judgment beegn an inmate and prison

medical personnel regarding an appropgriatedical diagnosis or treatment are not

enough to establish a delila¢e indifference claim.Jackson v. Mcintos0 F.3d 330,
332 (9th Cir. 1996).

C. Discussion

The Court will deny Plaintiff's motion ahgrant Defendants’ motion for summary

judgment.

1. Preliminary Issue—Plaintiff's Motion to Authenticate and
Admissibility
In his SACG Plaintiff asserts policies or practices by Wexford and Bell

of

(1) arbitrarily discontinuing l&#-saving medications to save money and (2) failing to train

staff to appropriately address integ' HNRs. (Doc. 41 1 5, 13.)

Plaintiff submits four exhibits withthe PSOFR that he moves to haye

authenticated. (Doc. 94; rédoc 87, Ex. B, “Written Cur&lotification”; Ex. C, Wexford
Organizational Chart; Ex. DADC Press Release; Ex. E, Inmate Letter Respon

Defendants object on grounds of admissibgityd authentication. (Docs. 91, 102.)

Plaintiff's Exhibit B is a letter, dad September 21, 2012, from the ADC to

Wexford, designated a WritteGure Notification. (PSOFR[Y 5, 16; Ex. B.) The

document is self-authenticatinggeeFed. R. Evid. 902(1). It contains the Arizona State

Seal as well as the ADC Sedlloreover, Defendants do nolaim that the letter is not
what it purports to be. (Doc. 102.) Plafh&rgues that the letter is admissible und
Rule 803(6) and (8). (PSOFRS5.) Relying on this CusNotification letter, Plaintiff

-5-
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further asserts that “according to ADC oiéls, ‘Wexford’s Regional and Corporat

personnel,” were aware that within just thetfBsveeks of the start of their contract mo

than ‘8350’ prisoner’'s medications wettesscontinued and there weren’t enough medi¢

personnel to meet their medical needs.” (D&¢.at 2.) In fact, tils letter states that
during August 2012, AD conducted random reviews oepcriptions and learned that “
significant number of inmatesnay not have been receigntheir medications as
prescribed due to expired prescriptions and inappropriate renewals or r
Approximately 8,358 prescriptionsequired reviewand potential renewalto ensure
inmates receive their required medicationsld.,(Ex. B at 2) (Emphasis added.) Th
letter also alleges “inadequate staffing leven multiple progren areas at multiple
locations.® (Id. at5.) Defendants object to the adntiiisy of the letter. (Doc. 91 at 3.)

The Court finds that although the letteadmissible to showhat Wexford was on
notice of alleged problems with medicatiosse e.g. U.S. v. Payr@i4 F.2d 1458, 1472
(9th Cir. 1991), the allegatioms the letter regarding the existence of those problems
not admissible against Wexford or any Waxf employee. That is, the allegatior
themselves are not evidenoé a problem with medications. Those allegations 3
hearsay made in the context of a contdispute between ADC and Wexford, and the
are not admissible as admissions agaWstxford under Federal Rule of Evideng
801(d)(2).

In addition, Plaintiff fails to point to edence in an admisdi form to establish
the existence of widespreguoblems with medicationsSeeFed. R. Civ. P. 56(c)(2).
Only admissible evidence may bensidered in ruling oa summary judgment motion
Orr v. Bank of Am.285 F.3d 764, 773 (9t@Gir. 2002). While material produced at th
summary judgment stage neredt be in the form of admssible evidence, in order tg
create a genuine dispute of fact, a party ndgshonstrate at summary judgment that

can present evidence support of the fact that would missible at trial. “At the

® Plaintiff does not raise an issue of undifing in his SAC so the Court will not
consider it. SeePickern v. Pier 1 Imports, Inc457 F.3d 963, 968-69 (9th Cir. 2006)
party may not raise new claims irsppnse to a summary judgment motion).
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summary judgment stage, i@ not focus on the admissibilityf the evidence’s form.
We instead focus on the adssibility of its contents.”Fraser v. Goodalg342 F.3d 1032,
1036-37 (9th Cir. 2003) (finding on summary judgmhthat that eveii a diary was not
admissible, it was sufficient ithe contents of the diary were admissible where the
contents were mere recitations of evewithin the plaintiff's personal knowledge to
which she could &ify at trial); see also Block v. City of Los Angel2S3 F.3d 410, 419
(9th Cir. 2001) (althogh a party need not produce at summary judgment evidence|i

form that would be admissil at trial, it was an abasof discretion to consider

information in an affidavit tht failed to set forth facts that would be admissible|in

evidence because it was notdeaon personal knowledge).
As the commentary to Rule6(c)(2) states, “[tlhe burdeis on theproponent to

show that the materizgd admissible as presented omret@lain the admissible form that i

J7

anticipated.” SeeFed. R. Civ. P. 56(c)(2), Advisogomm. notes to 2010 Amendment

)

Plaintiff points to no evidence other th#me Cure-Notification letter to establish the
alleged widespread policy orgmtice of failing to provide nokcations. Plaintiff does not|
submit the underlying data refedréo in the Cure-Notificatiofetter that purports to form
the basis of the allegations. He does notcha have the data, drhe does not identify
other evidence in admissibferm to prove a policy or prctice of failing to provide
medications. Moreover, discovery closed. (Doc. 20, 67.) ThuBlaintiff does not
explain how he will present evadce on this point in a forttat would be admissible,
SeeFed. R. Civ. P. 56(c)(2). Without admilde evidence, Plaiiff fails to create a
genuine issue of disputed faegarding such a policy.

The January 2013 News Release, which Plaintiff seeksate authenticated,
merely states that ADC and Wexford agreetktoninate the contract. (Doc. 87, Ex. D|)
It contains no probative ewdce regarding any issues in the case, and therefore
motion for authentication is denied. TheuBtowill address the authentication of the

remainder of the exhibits in questiaa they are relevant to the issues.
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2. Defendants
a. Dr. Bell
The undisputed facts show that Dr. Baléscribed Plaintiff's Metformin on June
4, 2012 through Decereb 2012. It is also undisputedat Bell was nbat the ASPC-
Lewis facility from August2012 until January 15, 2013, ciine did not treat ASPC-
Lewis inmates during his absence. Plaintifjuss that it is irrelevant that Bell did ngt
treat inmates because Bell was Wexford'sdMal Director, and wter ADC policy, he
was “accountable to ensure almates are provided accesshealth care.” (PSOFR

16.) Butthere is norespondeatsuperior liability under 8 1983, and therefore

|9

defendant’s position as the supervisor pgfrsons who |leegedly violated Plaintifs
constitutional rights does not impose liabilitjdonell v. New York City Dep’t of Soc.
Serv, 436 U.S. 658, 691-92 (1978)aylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989).
Thus, Bell's position as Medical Director is insuféint to create a triable issue of fact as
to his liability. Plaintiff's maion to authenticate the orgaational chart showing Bell ag
medical director at PSOFR, Ex. C is denied as moot.
Nevertheless, as a supervisor, Bell cobéd deliberately indifferent if he “was
personally involved in the constitutional deprivation osudficient causal connection
exists between the supemrs unlawful conduct and éconstitutional violation.”Lolli
v. Cnty. of Orange351 F.3d 410, 418 (9th Cir. 2003Y.he requisite causal connectio

can be established in a number of way® fhaintiff may show that the supervisg

=}

=

knowingly refused to terminatacts by others that he kmer should have known would
inflict a constitutional injury that he acquiesced in eonstitutional deprivation by
subordinates; or that he exhibited a reskle@r callous indifference to the prisoner{s
constitutional rights. Moss v. U.S. Secret Serg.75 F.3d 1213, 123@th Cir. 2012);
Dubner v. City of S.FF266 F.3d 959, 968 (9th Cir. 2008tarr v. Baca652 F.3d 1202
(9th Cir. 2011).

Plaintiff suggests that Bell was awaretbé “expired medication issue” because
on September 21, 2012, ADC proed Wexford the Cure-Notdation letter. (PSOFR 11
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5, 16; Ex. B.) First, as noted, the allegationshe letter are inadmssible hearsay as tg

“expired prescriptions and inpmpriate renewals or refills Second, there is no

evidence that Bell ever saive letter or otherwise kneabout the alleged problem; Bell
Is not listed as a recipient of the letter. Aalthough Plaintiff alleged in his SAC that i

was Bell's policy, he offers no evidence tgpaort the claim. Instead, Plaintiff admit

U)

that Bell prescribed Metformin for Plaintiff.

Bell attests that after he returned ASPC-Lewis, he examed Plaintiff on
January 30, ordered tests, and prescribeddvtath that same day. However, Plaintitf
asserts that he did not receive his medicatintil February 20—20 ga later. (PSOFR
1 38.) He further states that “though Belllefl out the prescriptidr] . . . he never
processed it or followed up on it.'ld()

But Plaintiff provides no evidence thatIBRiiled to “process” the prescription; he

does not explain what he means by this conclusory allegation and offers no evidence tt

Bell had a duty to follow-up on the pregtron absent a complaint from Plaintiff
regarding non-receipt of his mieation. Plaintiff's specutan is not evidence of Bell's
deliberate indifferenceSee Taylgr880 F.2d at 1045.

In sum, there is no evidence that Bellsn@deliberately indifferent to Plaintiff's
medical needs. Bell actually prescribeaiftiff Metformin on two occasions and wags
otherwise absent and not tiieg Plaintiff during the rievant timeframe. Summary
judgment is granted in favor of Bell.

2. Lewis

It is undisputed thatewis is an administratorhe held the title of Complex
Manager, formerly known as the FHA. Plalf alleges that under ADC regulationg,
Lewis had the duty to investigate medicalgances and correct problems in a timely
manner. (PSOF  35.) Plaintiff asserts ttawis knew for almost two months that the
medication had been stopped ok no action to remedy the situation. (PSOFR { 37|)

Lewis asserts that he started workingA&PC-Lewis on Decaaber 3, 2012, and

that his e-mail was not set up until several daysr. (DSOF, Ex. 9, Lewis Decl. 11 1,
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2.) Plaintiff disputes the date of the e-n&ak-up, arguing that COI Neu stated in his

December 1, 2012 responseRtintiff's inmate letter, that he sent an e-mail “to tf

FHA” regarding the medicaksues. (PSOFR { 28.) Baven assuming that Neu's

statement is admissible tb@v Neu sent an e-mail tdHA, the statement is ambiguou
as to when the e-mail wasrmégand provides no evidence taswhen or whether Lewis
actually received the e-mail. The Court findattRSOFR, exhibit E is irrelevant to th
guestion of whether Lewis actually receivedeamail notification. Plaintiff's motion to
authenticate exhibit 5 denied as moot.
Plaintiff filed a grievance directed téeu on December 19riting “Emergency”

at the top. (DSOF, Ex. 11 (Doc. 81-1 at 4@))s stamped as received in the Health Uy
on December 27.1d.) Plaintiff speculates that the grievance was therefore proce

and delivered to Lewis as an emergemogdical grievance. (PSOFR § 34.) B

Plaintiff's speculation is noevidence that the grievanseas received earlier by the

Health Unit and then deliverad Lewis. Instead, protocol at ASPC-Lewis required th
medical emergencies were to be conveysgdthe CO Ill to medical staff, not to
administrative staff such as Lewis.

Lewis attests that to the best of hisakection he did not become aware of th
grievance until January 30, 2018SOF, Ex. 9 § 6.) The igivance is not addressed t
Lewis and there is no evidence to contcadiewis’'s claim. Once Lewis receive
Plaintiff's grievance on January 30, 2013, Lewicted to ensure thBfaintiff received
appropriate medical treatment by schedulingappointment with 2 Bell the very same
day. (DSOF 37).

In sum, there is insufficient protbze evidence to Iw that Lewis was
deliberately indifferent to Plaintiff's medicakeds, in other words that he was aware
Plaintiff's medication issue prior to late Janpand, knowing of a sk to Plaintiff, failed
to take action.SeeToguchi v. Chung391 F.3d 1051, 1057 (9tir. 2004) (“If a prison

official should have been aware of the risk, Wmak not, then the official has not violate)
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the Eighth Amendment, no matteow severe the risk.”). Sumnary judgment is granteg
in favor of Lewis.
3. Wexford

It is well established that although municipalities and local governmental units car

be sued under § 1983, themnnot be held liable solely because they employe
tortfeasor; that is, they caat be liable on a theory eéspondeat superior. Monell v
Dep'’t of Soc. Servs436 U.S. 658, 691 (18). The requirements dflonell apply to
§ 1983 suits against private enttiacting under color of lawBrentwood Acad. v. Tenn
Secondary School Athletic Ass581 U.S. 288295 (2001).

A plaintiff can establish prate-entity liabilityby proving “that a[n] . . . employee
committed the alleged constitotial violation pursuant t@a formal [entity] policy or
longstanding practice or custamhich constitutes the standavgerating proedure of the
... entity.” Gillette v. Delmore979 F.2d 1342, 1346 (9thrCiL992). Plaintiff must also
prove that the policy causéloe constitutionaviolation. 1d. In his SAC, Plaintiff alleged
that Wexford began deliberagetliscontinuing life-saving medications to save mong
(Doc. 40, SAC, Count llI, 1 5.)

But as noted, Plaintiff provides no adsible evidence of sh a policy. In
contrast, two Wexford doctogzescribed Plaintiff's Metformin during the relevant tim
period, and Bell renewed the prescription indilméely upon his retun to ASPC-Lewis.
Moreover, Defendants provide evidence thabdighout the relevant timeframe, Plaintiff
continued to receive medicatis for all of his other comibns, including hypertension,
cholesterol, and hypokalemia. (DSOF %9-52.) Providing such medications i
inconsistent with the policy alleged by Plain At most, non-receipt of the Metformin
was an isolated exception to Plaintiff's o&k treatment, and #re was no “purposeful
act” or “failure to respond” tdPlaintiff's medical needs.See Jeft439 F.3d at 1096.
Mere negligence does not rise to theel of a constitutional violationSee Wood900
F.2d at 1334.
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Additionally, there is insufficient probative evidence that “expired medicat
renewal” was the “moving force” behind dittiff's non-receipt of his Metformin,
particularly since he received numerousestmedications for other conditions during tk
same periodSee Rivera v. County of Los Angelé4s F.3d 384, 389 (9th Cir. 2014).

Finally, Plaintiff asserts that Wexfordas understaffed and that there was
pharmacy in the complex. (Doc. 86 at PJaintiff offers no admissible evidence o
these allegations. But even if true, these allegations are beyond the scope of thg
and there is no proof that understaffing or latkhe pharmacy in the complex caused t
discontinuation of the medication.

Plaintiff fails to establish that theterruption in receipt of his medication wal
caused by a policy or practice of Wexfordtbat Wexford was otherwise deliberatel
indifferent to his medical needs. Summprggment is granted in favor of Wexford.

IT IS ORDERED:

(1) The reference to the Magistrate Judgeithdrawn as to Plaintiff’'s Motion
for Summary Judgment on Couitit (Doc. 72), Defendants Wéord, Bell, and Lewis’s
Motion for Summary Judgment (Doc. 80and Plaintiffs Motion for Leave to
Authenticate Plaintiff'€€xs. B-E (Doc. 94).

(2) Plaintiff's Motion for Summaryudgment on Counll (Doc. 72) isdenied

the Clerk of Court is directed to ensure tttad docket reflects that Plaintiff's Motion i$

still pending as to Counts | and II.

(3) Plaintiff's Motion forLeave to Authentiate Plaintiff's Exs. B-E (Doc. 94)
is denied as moot

(4) Defendants Wexford, Bell, and Lewis’'s Motion for Summary Judgm
(Doc. 80) is granted; the claim in Count Ill isdismissed with prejudice and

Defendants Wexford, Bell, and Lewis are dismissed
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(5) The remaining claims are Couh&nd Il against Linderman and Manning.
Dated this 9th daof June, 2014.

ﬁ_eaépéﬁ V. Martone

Frederick J. Martone
Senior United States District Judge
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