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One Bank NA et al Doc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jeanette Andasola, No. CV 12-02467-PHX-JAT
Plaintiff, ORDER
V.

Capital One Bank NA; and Quality Loa
Service Corporation,

-

Defendants.

Pending before the Couate: (1) Defendant Capital One National Associatiof
Motion to Dismiss (Doc. 7); (2) Plaintiffotion to Amend/Caect (Doc. 10); (3)
Defendant Capital One National Associat®rMotion to Strike Rintiff's Sur-Reply
(Doc. 19); and (4) Defendar@uality Loan Service Corpation’s Motion to Dismiss
(Doc. 20). The Court now rules on the Motions.

l. BACKGROUND

On October 29, 2012, Plaintiff filed a @plaint against Defendants in Maricop
County Superior Court. (Dod-1 at 5). In her ComplainPlaintiff alleges “No equal
consideration and lawful holdef both the note and mortgag®at involves and affects
title to real property” locatk at 1725 East Verde LanPhoenix Arizona 85016 (the
“Property”). (d. at 6). Plaintiff further alleges that “Defendant” has failed to respon
any letters in referemcto the Propertyld.). Plaintiff further alleges that “MERS doesn

have standing to do anythinghdl MERS could not assigngmote because it never held

it.” (Id. at 7). Plaintiff further &ges that an unspecified contract is “null and void ‘ul
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vires’ due to the fact that bank [sic] latg credit to Lucky GNG on behalf of above
described property, with novdul authority to do so,’and that the debt was settle
lawfully. (1d.). As a result of the foregoing allagms, Plaintiff seeks “Property Title,
release of lien, damages, overagad interest in overages.ld(at 8).

Although there are several attachmetutsthe Complaintthe Complaint itself
contains no other facts.

Defendants now move to dismiss the Ctanyt pursuant to Federal Rules of Civ
Procedure 12(b)(6) and 8.

Il. LEGAL STANDARD

To survive a Rule 12(b)(@notion for failure to stata claim, a cmplaint must
meet thaequirements of Rule 8. Ru8(a)(2) requires a “short and plain statement of
claim showing that the pleader is entitled tlefé’ so that the defendant has “fair notic
of what the . . . claim is artle grounds upon which it restsBell Atl. Corp. v. Twombly,
550 U.S. 544, 535(2007) (quotingConley v. Gibson, 355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need detaile
factual allegations, the pleader’s obligatitsn provide the grounds for relief require
“more than labels and conclosis, and a formulaic recitatimf the elements of a caus
of action will not do.” Id. (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)). Th¢
factual allegations of the cornamnt must be suffi@nt to raise a righto relief above a
speculative levelld.

Rule 8's pleading standard demandsrenthan “an unadosd, the-defendant-
unlawfully-harmed-me accusation Ashcroft v. Igbal, 556 U.S. 662678 (2009) (citing
Twombly, 550 U.S. at 555). A contgunt that offers nothing nre than blanket assertion

will not suffice. Tosurvive a motion to @miss, a complaint nsti contain sufficient

factual matter, which, if accepted as true, statetaim to relief that is “plausible on it$

face.” Id. Facial plausibility exists if the pleadpleads factual content that allows th
court to draw the reasonable inference tin& defendant is liable for the miscondu

alleged. Id. Plausibility does notgual “probability,” but plaudility requires more than
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a sheer possibility that a deféant has acted unlawfullyid. “Where a complaint pleads
facts that are ‘merely consistent’ with afeledant’s liability, it ‘stops short of the ling
between possibility and plausibiligf entitlement to relief.” Id. (quoting Twombly, 550
U.S. at 557). Because Plaintiff is proceedipr® se, the Court must construe hefr
Complaint liberally even when evaluating it under ttgpal standard.Johnson v. Lucent
Technologies Inc., 653 F.3d 1000, 10 (9th Cir. 2011). Howevg“[sJomething labeled
a complaint but written more as a press releps#ix in evidentiay detail, yet without
simplicity, conciseness and clarity as to whplaintiffs are suing for what wrongs, fail$
to perform the essential functions of a complainkcHenry v. Renne, 84 F.3d 1172,
1180 (9th Cir. 1996). “Prolix, confusing mglaints . . . impose unfair burdens gn
litigants and judges.’ld. at 1179.

In deciding a motion to dismiss underl®&ad2(b)(6), the Court must construe the
facts alleged in a complaint the light most favorable to tlrafter of the complaint, and
the Court must accept all well-pleaded factual allegations as t#aearz v. United
Sates, 234 F.3d 428, 435 {8 Cir. 2000). NonethelessetlCourt does not have to accept
as true a legal conclusion ctwadl as a factual allegatidPapasan, 478 U.S. at 286, or an
allegation that contradicts facts thatynze judicially noticed by the CourShwarz, 234
F.3d at 435.

. ANALYSIS

A. Plaintiff's Motion to Amend

On December 14, 2012, Plaiftiiled a Motion to Amencher Complaint. In her
Motion to Amend, Plaintiff rquests leave to amend to ‘fjoan additional Defendant.”
(Doc. 10 at 1). Although it is not entirely clear, it appears thantff seeks leave to
amend to add Quality lam Service Corporation as a Dedant in this cee. Defendant
Capital One opposeshe motion as unnecessary besmuQuality Loan Service
Corporation was named a Defendant in thigioal complaint. Indeed, on January 14
2013, Quality Loan Seice Corporation filed a Motiorto Dismiss the Complaint.

Accordingly, Plaintiff's Motion to Amend her Complaint tadd Quality Loan Service
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Corporation as a Defendanttims case is denied as moot.
B. Defendant’s Motion to Strike
Defendant Capital One moves to striRkintiff's “Opposition to Defendants™2
Motion to Dismiss,” whib appears to be an attemptfie an unauthorized sur-reply

Such replies are not permitted under the Fadeules of Civil Procedure or the Court’

local rules. In light of Plaintiff's pro s&atus, the Court will neetheless consider the

additional material in the sur-reply as dissed below. Accordingly, Defendant Capit
One’s Motion to Strike is denied.
C. Defendant Capital One’s Motion to Dismiss

Defendant Capital One identifies two pripal allegations in Plaintiff's Motion to

Dismiss, namely (1) that Defendant failedtémder consideration to support the Note,

and therefore, the Deed of Trust is nulldavoid and (2) that Plaintiff submitted al
alleged Electronic Funds Transfer to Defendant the debt was paid. Defendant Capi
One argues that these claims fail as a mattdaw pursuant to Federal Rule of Civi
Procedure 12(b)(6) and are not pled with sigfit factual matter, which states a clai
that is plausible on its face as requiredHageral Rule of Civil Procedure 8(a).

On August 20, 2005, non-party Lucky N@btained a loarirom lender Chevy
Chase Bank, F.S.B. in the amowft$182,000. (Dc. 7-1 at 2f. The Note was secureq

' In her Response to Defendant {tyd_oan Corporatiors Motion to Dismiss,

UJ
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Plaintiff states that Plaintiff and Lucky NG are “lawful owners” of the Property. (Doc.

25 at 1).

2 Plaintiff has incorporat the Note and Deed of Ut by reference into the

Complaint. See Coto Settlement v. Eisenberg, 593 F.3d 1031, 103®th Cir. 2010) (*On

a motion to dismiss, [courts] may considertenils incorporated to the complaint or
matters of public record. . We have extended the doctrinkincorporation by reference
to consider documents intwations where the complaimiecessarily relies upon 4
document or the contents of the documam alleged in a complaint, the document
authenticity is not in question and there ano disputed issues as to the documer
relevance.”) (internal citations omitted).
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by a Deed of Trust encumberitige Property. (Doc. 7-1 at 10). The Deed of Trust w
later assigned to Capital Ori¢,A. and Quality Loan Serse Corporation was substitute
as the trustee. (Doc. 7-1 at 26, 29). Oy 28, 2012, Quality Lan Service Corporation
noticed a Trustee’s Sale of the Property tetplace on October 20, 2012 at 10:00 a.
(Doc. 7-1 at 32).

Defendant Capital One argues that Ri#irhas failed to plead any facts thg

support her conclusions that Defendant fattedender consideration to support the Ngte

or that the $182,000 that Lucky NG receiweds not consideration. Defendant Capit
One further argues that Plaintiff's allegatiomttlshe sent an electronic funds transfer
Defendant is insufficiently plebecause Plaintiff does not kemany allegations that ar
electronic funds transfer was actuallylidered to, accepted and/or processed

Defendant and, thus, Plaintiff has failed tseaany claim relating to such transfer abo

the speculative level.

In Response, Plaintiff argues that “tbefendant has failed to provide the court

with the document which would grant it standilmgpursue a foreclosure in this court
including a “Certificate with this Court'Seal on its acknowledging its standing |
foreclose in this arena,” “Minutes and terofsthe parties’ face-to-face interview whicl
would have taken place in late May or aslne,” and “evidence of compliance of th
National Housing Act.” (Doc. 8 at 3-4). Plafhthen cites to several statutes that sl
alleges Defendants have violatedhout explaining how Defedants have violated thoss
statutes. I¢. at 4).

In Reply, Defendant Capital One argudtwat Plaintiff failed to respond tg
Defendant’s arguments regarding the gdlions contained in the Complaint an
improperly included new allegations that were not in the originah@aint in response
to the Motion to Dismiss. Defendant requebts the Court strike the new allegations
the Response, but argues theaten if the Court does notrige the new allegations, the
new allegations likewise do not state ardaipon which relief can be granted.

The Court agrees that Plaintiff has faitedstate a claim upon which relief can b
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granted in her Complaint. In her Complaipkaintiff does not identify her legal theorieg
Although Plaintiff makes some reference te@antract being “null and void,” Plaintiff
does not identify the contract or explain wihys null and void. Lkewise, Plaintiff has
not pled sufficient facts about any contraatl dhe consideration for any such contract f
the Court to conclude, that if Plaintiff $i@gations were true, she has stated a claim uj
which relief can be granted.

Further, in Response to f@adant’s Motion to Dismis$laintiff repeatedly argues
that Defendant is required to establishtth has standing to foreclose on the Propert
Plaintiff appears to confuse judicial foreclossiwith the power afale to conduct a non-

judicial foreclosure granted to trustagsder Arizona’s Deed ofrust statutesSee Ariz.

Rev. Stat. 8 33-807. FurthePlaintiff has failed to provide any legal support for her

contention that Defendant isquared to provide her with certadocumentation. To the
extent Plaintiff is attempting to allegeathDefendant is requideto “show the note”
before commencing a non-judicial foreclosutteat argument has been rejected by t
Arizona Supreme CourtSee Hogan v. Washington Mutual Bank, N.A., 277 P.3d 781,
783 (Ariz. 2012 (“the deed of trust statutes imgoBso obligation on the beneficiary t(
“show the note” before the trustee condue non-judicial foreclosure.”).

Accordingly, Plaintiff has failed to st claim upon which relief can be grants
against Defendant Capital Omeher Complaint and Capit@ne’s Motion to Dismiss is

granted.

®  The Court has not considered the gdkions first raised in the Response

Defendant’s Motion to Dismiss in decidinghether Plaintiff has stated a claim upa
which relief can be granted ler Complaint. However, as discussed more fully belg
the Court has considered those argumentietarmining whether Plaintiff is entitled tq
leave to amend. Accordingly, Defendantdotion to Strike the new allegations i
denied. Likewise, in her sur-reply to feadant Capital One’s Motion to Dismiss
Plaintiff has failed to address any of the géldons made in her @wlaint, but rather,
makes new allegations against Defendant¥he Court will likewise address any
arguments made in Plaintiff's sur-reply determining whether Plaintiff is entitled tq
leave to amend.
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D. Defendant Quality Loan Service’s Motion to Dismiss
Defendant Quality Loan ®ace Corporation (“Quity”) moves to dismiss
Plaintiff's Complaint pursuartio Federal Rule of Civil Bxcedure 12(b)(6) because it i

“nonsensical,” does not allege any breachthsd trustee’s duties pursuant to Arizona

Revised Statutes section 33-801, et sat, aside from the caption, Defendant Quality

IS not specifically mentioned iany of the allegations ithe Complaint. (Doc. 20).

Defendant Quality requests attorneys’ feesspant to Arizona Resed Statutes sectior

33-807(E) because the compldials to allege any breadf the trustee’s duties.

72

In Response, Plaintiff does not address Quality’s Motion to Dismiss, but rathel

asserts new allegations against Qualitythe Court will only consider these new

allegations in determining whether Plaihtis entitled to leaveto amend. Becauss

Plaintiff has not included any allegations in her Complaint spadifiagainst Quality,
Plaintiff has failed to state a claim upon whielief can be grantezainst Quality in her
Complaint and, thus, Quality’'s Motion to $hniss is granted. Defendant Quality
Motion for Attorney Fees islenied without prejudice tQuality filing a Motion for
Attorneys’ Fees pursunt to LRCiv 54.2.

IV. LEAVE TO AMEND

Under previous Ninth Circuit Court of Appeals precedent, the court wsuald

sponte grant leave to amend when grantinghation to dismiss, unless a pleading could

not be cured by the allation of other facts.See Lacey v. Maricopa County, 693 F.3d

896, 927 (9th Cir.2012) (citin@oe v. United States, 58 F.3d 494, 497 (9th Cir.1995)|

However, this precedent has been called intstiue by the Court of Appeals, in light o
the recent changes to the Feddrule of Civil Procedurd5, which now allows parties
twenty-one days from responsive pleadings mations to dismiss to amend as of righ
Se id. In this case, Plaintiff did not ameigér complaint withintwenty-one days of

either motion to dismiss as allowed by Federal Rule of Civil Procedure 15. Fu

although Plaintiff generally request leaveatnend if “the Court determines Plaintiff has

failed to state a claim,” Plaintiff has faileddomply with LRCiv 151 in requesting leave
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to amend.

Nonetheless, when a plaintiff requestsvie to amend, the Cdunust consider the
following factors: (1) undue dy, (2) bad faith, (3) prejudic® the opposig party, (4)
futility of amendment, and (S)khether plaintiff has previolysamended her complaint
Western Shoshone Nat. Council v. Molini, 951 F.2d 200, 204 (9th Cir. 1991).

In this case, granting leave to amene domplaint would be futile. In Responge
to Defendants’ Motions to Dismiss, Ri&ff has included numerous new allegations

against all Defendants. Asitiv her original complaint, Bintiff has failed to state &

claim upon which relief can be granted agaibsfendants in any of the new allegation
Specifically, in her sur-reply t@efendant Capital One’s Mion to Dismiss, Plaintiff
alleges that Defendant Capital One has vemlahe Truth in Lending Act (“TILA"), the

Fair Debt Collection Practs Act (“FDCPA”), and the Gwumer Collection Practices

Act. Plaintiff alleges that “Defendants veaviolated such lawby repeated harassing

N

Plaintiff in attempts to foreoke on an alleged loan but cannot bring forth evidence of{the

loan.” Plaintiff’'s only factual allegation rdlag to any of these claims is her allegatign

that “Defendants never complies [sic] with Plaintiff's demands for validation of

alleged debt they were attempting to collgett continued their foreclosure and collectign

activities.” (Doc. 14 at 6). These claims are premised on Plaintiff's argument
Defendant is required to show the notePdaintiff's request. As described above,
Defendant is not required to show the notéore commencing a non-judicial foreclosu
under Arizona law. Plaintiff has pled mther facts that state a claim upon which rel
can be granted against Defendant Capita @mder the statutes that she cited.
Likewise, in Response to Quality’Motion to Dismiss, Plaintiff includes
generalized allegations agairi3efendant Quality without &htifying the basis for her

claims in this case. Forstance, Plaintiff alleges th&uality engaged in “numerous

unfair acts and practices,” such as failing“¢onduct foreclosures as a neutral third

party.” However, Plaintiff fails to plead wrspecific facts supporting these concluso

allegations.
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Accordingly, the Court finds that grantiiaintiff leave to amed would be futile.

V. CONCLUSION

Based on the foregoing,

IT IS ORDERED that Plaintiff's Motion to AmendZorrect (Doc. 10) is denied a
moot.

IT IS FURTHER ORDERED that Defendant Capital One Nationg
Association’s Motion to Strike Plaintiff's Sur-Reply (Doc. 19) is denied.

IT IS FURTHER ORDERED that Defendant Capital One Nationd
Association’s Motion to Dismiss (Doc. 7) is granted.

IT IS FURTHER ORDERED that Defendant Qui#y Loan Service
Corporation’s Motion to Disms (Doc. 20) is granted.

IT IS FURTHER ORDERED that Defendant Quality’Motion for Attorney
Fees (Doc. 20) is denied witht prejudice to Quality filing Motion for Atorneys’ Fees
pursuant to LRCiv 54.2.

The Clerk of the Court shall entedgment for Defendants accordingly.

Dated this 18th day of March, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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