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Opportunity Commission v. McLane Company Incorporated Doc.
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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF ARIZONA
Equal Employment Opportunity No. CV-12-02469-PHX-GMS
Commission,

N ORDER

Petitioner,

V.

McLane Company Incorporated,

Regondert.

Pending before the Court is Respontentotion to deny Petitioner’'s subpoena ¢
unduly burdensome, (Do®4), and Petitioner's motion to strike, (Doc. 67)or the
reasons stated below, the Court denies the motion.

BACKGROUND

Damiana Ochoa worked rfeeight years at Petitioner McLane Co., a groce
supply-chain services company. Because jobs like Ms. Ochoa's are phys
demanding, McLane requires new and rengnemployees to undergo a physic
examination (called the Phgsil Capability Exam, or “PCE"hat tests range of motior
and strength. A third party ntractor named Industrial Phgal Capability Services, Inc.
(“IPCS”) administers the PCEMs. Ochoa left work for ggnancy leave, and when sh

returned three months later, she failed B€E three times. McLane terminated h

! Petitioner EEOC filed a motion to striked disregard a letter that Responde
sent to the Court on October 10, 2017, moam th week after Respoet filed its Reply.
(Doc. 67). Respondent did not oppose this amtiLocal Rule 7.2loes not allow for a
sur-reply without permission of the Couithe Court therefore grants the motion.
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employment. Ms. Ochoa then filed a compiavith the EEOC, ath the EEOC initiated
an investigation of Mcl@ae for discrimination.

As part of its investigation, the EEO€sued a subpoena requiring McLane
provide information about # administration of the IPCS PCE. The reques]

information included pedigree information, swahthe name, gender, date of birth, soc

security number and contact information ésery person who took the test, along wit

the reason the person took the test, thegméssscore on the tesind any adverse actior

that McLane took based oretlperson's performance on the .teégicLane objected to the

request as overly broad, undllyrdensome, and irrelevant to the underlying charge.
The Court previously required McLane poovide informationabout test takers’

gender, test score, test date, positiomuired score for position, and whether th

applicant suffered an adverse employment actibin ninety days of the test. The Cour

did not require McLane to prade pedigree information, rubnthat such information was
not relevant to the charge of discriminatioAfter a series of appeals, the Ninth Circu

reversed the Court’s decision and held tinat pedigree information is relevant to th

EEOC's investigation. EEOC v. McLane Co., Inc857 F.3d 813, 816-17 (9th Cin

2017). The Ninth Circuit directed thato]p remand, McLane idree to renew its

argument that the EEOC'’s request for pedigree informaianduly burdensomel[,]” and

“the district court should also resolve @ther producing a second category of evidence

the reasons test takers were terminated—avbae unduly burdesome to McLane.”ld.
at 817.
DISCUSSION
l. Legal Standard

The scope of judicial review over &EOC request for information is narrow.

EEOC v. McLane Co., Inc857 F.3d 813, 816-17 (9th Cir. 2017As this Court has

previously noted, reviewing the validity ah administrative subpoena requires a thre

part inquiry: “(1) whether Congress has grantiee authority to inv&igate; (2) whether

procedural requirements have been followadd (3) whether thevidence is relevant
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and material to the investigationltd. (quoting E.E.O.C. v. Children's Hosp. Med. Ctr

719 F.2d 1426, 1430 (9th Ci€83)). When the EEOC haemonstrated that those

conditions are met (as it has here), a tauust enforce thesubpoena unless the

respondent “shows that thelgoena is overbroad or thewmpliance would be unduly
burdensome.” Id. The “investigatorypowers of the EEOC shld be interpreted

broadly,” but an administrativeubpoena “cannot be so broadly stated as to constitu

‘fishing expedition.” E.E.O.C. v. K—Mart Corp.694 F.2d 1055, 1066 (6th Cir.1982).

However, the respondent’s dolen of proving that an administrative subpoena
overbroad or unduly burdenseniis difficult to meet.” E.E.O.C. v. Aaron Bros. Inc.
620 F.Supp.2d 1102, 1106.D. Cal. 2009) (citind=.E.O.C. v. Maryland Cup Corp/85
F.2d 471, 479 (4th Cir.1986f.E.O.C. v. United Air Lines, Inc287 F.3d 643, 654 (7th
Cir. 2002)).

1.  Analysis

Neither the Ninth Circuit nor the Supreme Court has defined “und
burdensome” in the context of an EEOMppoena enforcement reaie In line with
other districts in the Ninth Circuit, this Cauras previously adopted the approach of {
Fourth and Seventh Circuitsaiha subpoena may be undulydensome if th cost to the
respondent is significant comged to its resource€.E.O.C. v. McLane Co., In2012
WL 5868959 (D. Ariz. Nov. 19, 2012%ee alscE.E.O.C. v. Bashas’, Inc828 F.Supp.
2d 1056, 1070-1071 (D. Ariz2011). More specifically, a subpoena is undy
burdensome if either “the cost gathering this informatn is unduly burdensome in thg
light of the company's normal operating &gstor “gathering the information would
threaten [a respondent's] normal business operatida&’0.C. v. Maryland Cup Corp.
785 F.2d 471, 479 (4th Cir.1986). Moreovdi]f the personnel or financial burden or
the employer is great compared to the veses the employer has at its disposal, t
district court should attempd alleviate this burden.E.E.O.C. v. United Air Lines, Inc.
287 F.3d 643, 654 (7th Cir.2002).

Although the administrative subpoena meot be used to threaten a company
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normal business operations, the EEOC doeshaot free reign to impose significar
costs for information of minor significan@s long as the targeted company’s operating
budget is large enougtSee E.E.O.C. v. VF Jeanswear, 2017 WL 2861182 at *6 (D.
Ariz. July 5, 2017) (citinge.E.O.C. v. Royal Caribbean Cruises, Ltd71 F.3d 757, 763
(11th Cir. 2014)E.E.O.C. v. Ford Motor Credit Co26 F.3d 44, 47 ¢ Cir. 1994)).
“[T]he decision whether a subpoena is overly burdensonres tan the nature of the
materials sought and the difficulty the gloyer will face in producing them.'"McLane
Co., Inc. v. EEE.O0.C.137 S. Ct. 1159, 1168 (2017)he Eleventh Circuit's approach
considers multiple factors, including balamgihardships and benefits of administratiye
subpoenas.E.E.O.C. v. Royal G@bean Cruises, Ltd.771 F.3d 757, 763 (11th Cir
2014). The Sixth Circuit “weigh[s] the likekelevance of the requested material to the
investigation against the burden to [resgent] of producing the material E.E.O.C. v.
Ford Motor Credit Co.26 F.3d 44, 47 (6th Cir. 1994).

Burdensome inquiries are nammenable to a rigid ruldut “rather, they are the
kind of ‘fact-intensive, close calls’ better suitéo resolution by the district court . . . .
McLane Co., Inc. v. E.E.O.C137 S. Ct. 1159, 1168 (2017) (quoti@goter & Gell v.
Hartmax Corp, 496 U.S. 384, 404 (19908ee also E.E.O.C. v. United Air Lines, Ing.
287 F.3d 643, 654 (7th Cir.@R) (“What is unduly burdensardepends on the particular
facts of each case and no hard and fal&t can be applied to resolve the question”)
(citation omitted). The Fourtand Seventh Circud’ approach of balancing the cost of
production against the resources of the compamot mutually eglusive of the Sixth
and Eleventh Circuit's approach of balancing the cost of production against the relevan
of the requested materials, atieéd Court will consider all @plicable facts in its query.
Notwithstanding respondent’s ability to fdat the subpoena asduly burdensome,

under any approach, the scope of theur€® review remains narrow, and th

D

respondent’s burden remains “difficult to meeE’E.O.C. v. McLane Co., In@B57 F.3d
813, 816-17 (9tiCir. 2017);E.E.O.C. v. Aaron Bros. Inc620 F.Supp.2d 1102, 1106
(C.D. Cal. 2009) (citations omitted).
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The parties argue whether productiafi two separate requests—pedigrg
information, and the reason wHPCE test takers wererisinated—would be unduly
burdensome. The Court considers each separately.

A. Pedigree Information

At present, Respondent McLane has refused to provide the name, social s¢
number, date of application, t@aof hire, last known addse, and phone number of eag
person who took the PCE from 2006 to prés McLane has wdady produced other
pedigree information of PCE test-takers, including gender, PCE score, and ac
employment action.

The original data sets incded PCE test-takers namewml aocial security number
Therefore, “[i]f anything, McLane has posed an extra burden on itself by removi
that information from the data setsfdre producing them to the EEOCE.E.O.C. v.
McLane Co., InG.804 F.3d 1051, 1058 (9thir. 2015). McLanaises human resource
software named PeopleSoft to maintain infation about its employees, and it uses
Applicant Tracking System to nmdain information about afipants. The large majority
of the requested information should be asdage through this software. Additionally
McLane posted revenues of $#&illion in 2016, and the sb of compliance with the
subpoena will not threaten its operations.

The requested information is relevawot the EEOC’s invdgation. McLane
invites the Court to calculate as a costpobviding the informaon the potential costs
McLane will incur in investigting responding tguestions, and/or defending addition
meritless charges against McLane shouled BEOC use this pedigree information f{
pursue such charges. The Court is disincliteedreigh such speative costs or make
premature determinations on the merits afsinvestigations inletermining whether the
subpoena is overly burdensome In light adgh facts, the Courtniis that the production
of pedigree information for PCE test-tak from 2006 to presenvould not unduly

burden Respondent McLane.

e

BCUT|
h

lver:

9

an

(0]




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

B. Reason PCE Test TakersWere Terminated

The Ninth Circuit directed the Court to “resolve whether producing a seq
category of evidence—the resms test takers were teimated—would be unduly
burdensome to McLane.E.E.O.C. v. McLane Co., Inc857 F.3d 813, 817 (9th Cir
2017). In its Response, the EEOC acknogésdthat McLane need only produce tf
reason for termination listed in its computexcking software. (Doc. 65 at 11) (“But, a
described above, McLane ew only produce the reason for termination listed
PeopleSoft”). Consequentlyhe analysis concerning its qauction is similar to the
analysis above concerning pedigree infororgtand the Court finds that the producin
the reasons test takes were terminated wouldimaduly buden Respondent McLane.

IT ISHEREBY ORDERED that

1. Petitioner EEOC’s Motion to Strike, (Doc. 67)GRANTED; and

2. Respondent McLane Company Indvistion to Deny Shpoena as Unduly
Burdensome, (Doc. 64), BENIED.

The Clerk of Court is directed teerminate this actiorand enter judgment
accordingly.

Dated this 25th day of April, 2018.

Honorable G. Murna Snow
United States District Jge
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