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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Grady and Jennifer Grady, No. CV 12-2507-PHX-JAT
Plaintiffs, ORDER
VS.

Tri-City National Bank,

Defendant.

Pending before the Court is Defendant’s motion to dismiss and motion for san
Defendant moves to dismiss under Federal Rule of Civil Procedure 12(b)(b) argui
Plaintiffs fail to state a&laim. In the Complaint, Plaintiffs allege four causes of actior]
Wrongful Foreclosure (Doc. 1 at 42-46); 2) Wrongful Disclosuce &t 46-47); 3)
Declaratory Judgmenid. at 47); and 4) Quiet Titldd. at 49-50).

l. Background

Bank of EImwood made a loan on Plaintiffs’ primary residence on September 5,
Doc. 5 at 2. Plaintiffs allege that they can recover from Bank of EImwood under v
legal theories based on this transaction. In July 2009, Plaintiffs filed suit against B
Elmwood. Id. On October 9, 2009, Plaintiffs obtained an injunction to prevent Ba
ElImwood from proceeding with the Trustee’s sale of their residence in Arizona state
Id. As aresult of this injunction, the Trustee sale was cancelled. Doc. 21 at 9; Doc. 1]

On October 23, 2009, the Federal Deposit Insurance Company (“FDIC") toc

Bank of EImwood into receivership. Doc. BatThereafter, the FDIC transferred the Ig
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in this case to Defendant Tri-City National Barnd. On May 10, 2012, Defendant notic
a Trustee Sale of the residendd. at 5. The sale occurred on October 25, 20d2at 7.
I[I. Legal Standard

The Court may dismiss a complaint for failure to state a claim under Federal R
Civil Procedure 12(b)(6) for either of two reasons: 1) lack of a cognizable legal the
2) insufficient facts alleged unda cognizable legal theoryBalistreri v. Pacifica Police
Dep't, 901 F.2d 696, 699 (9th Cir. 1990). With regard to the second reason, to su
12(b)(6) motion to dismiss for failure to state a claim, a complaint must meg
requirements of Federal Rule of Civil Procedure 8(a)(2). Rule 8(a)(2) requires a “sh

plain statement of the claim showing thag¢ thleader is entitled teelief,” so that the)

defendant has “fair notice of what the . . . claim is and the grounds upon which it Besltg.

Atlantic Corp. v. Twombl|y650 U.S. 544, 555 (2007) (quoti@gnley v. Gibson355 U.S.
41, 47 (1957)).

[11. Discussion
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Generally, under Arizona law, a borrower waives all claims and defenses relating t

his or her mortgage if the borrower doesalaiiain an injunction to stop the Trustee salg
5:00 p.m. the day before the sale occurs. A.R.S. § 33-8INl&djson v. Grosett279 P.3d
633, 638 115 (Ariz. App. 2012). Here, Plaintdfstained an injunction before the 2009 s3
but not before the 2012 sale. Defendant argues that § 33-811(C) bars all of Plaintiffs’
Plaintiffs argue that each of the four claimghe complaint survive § 33-811(C)’s waiv|
provisions.

A. Wrongful Foreclosure

Plaintiffs’ first cause of action is captioned as a wrongful foreclosure claim. W
that general claim, Plaintiffs have two theories of how Defendant committed wrg
foreclosure. First, Plaintiffs argue that Defendant failed to give the notice required b
contract. Second, Plaintiffs argue that Defendant failed to comply with A.R.S. § 33-8

Previously, this Court recognized the tort of wrongful foreclosure under Arizona
Schrock v. Federal Nat'l Mortgage Assa011 WL 3348227, *6 (D. Ariz. Aug. 3, 2011
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Further, this Court held that such tort was not subject to the waiver provisions of A.
33-811(C).Id. Thereafter iMadison v. Groset279 P.3d 633, 638 115 (Ariz. App. 201
the Arizona Court of Appeals held that failitggobtain an injunction prior to the Trusted
sale “waives all defenses and objections &dhle.” The Arizona Court of Appeals we
on to state: “In sum, because Madison’s tort claims depend on her objections to the
of the trustee’s sale, and she has waived those objections, her tort claims cannot st
a matter of law. The trial court therefore properly dismissed Madison’s complaint pu
to Rule 12(b)(6).”Id.

Thus, Madison calls into question whether any tort claims, such as wror

foreclosure, can survive the waiprovisions of A.R.S. § 33-811(EAdditionally, because

this Court has held that a wrongful foreclosure does not occur until there is a forec
Madisonfurther calls into question whether Arizona would recognize such tort (beca
the tort cannot survive 8§ 33-811(C), it would be futile to recogniz&dg Jones v. Bank
Am, 2010 WL 2228517, at *3 (D. Ariz. 2010) (holding tort of wrongful foreclosure is
only after a foreclosure has occurre@grvantes v. Countrywide Home Loans, |666 F.3d
1034, 1043 (9 Cir. 2011) (noting, “that the Arizona state courts have not yet recogni
wrongful foreclosure cause of action.”).

In this case, however, this Court nesat decide whether this Court’s holding
SchrocksurvivedMadison The Court reaches this result because, assuming for purpd
only this Order that the tort of wrongful foreclosure is available to Plaintiffs, they have
to plead facts in support of such a claim.

In Schrock this Court discussed the possible elements required to plead a cle

wrongful foreclosure. 2011 WL 3348227 at *6-8. This Court discussed the test used

1

Deutsche Bank Nat. Trust G651 F.3d 1039, 1042{<ir. 2011). However, some stat
also permit plaintiffs to bring a wrongful foreclosure contract actieears Mort. Corp. v
Leeds Bldg. Prods., Inc464 S.E.2d 907, 909 (Ga. App. 1995) (vacated in part on

grounds byLeeds Bldg. Prods., Inc. v. Sears Mortg. Cp#.7 S.E.2d 565 (Ga. 1996)).

-3-

Generally, a claim for wrongful foreclosure sounds in td8ee Chapman V.
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Courts in Nevada, California, Missouri and Texas, and, alternatively, the test u
Georgiald. at 7. This Court concluded that hehrockplaintiffs stated a claim under eith
test, and did not decide which test thézAna Courts would be most likely to adolot. at
7-8.
In Georgia, the foreclosure must violatgpecific Georgia statute to be wrongful.

Am. Jur. 2d Mortgages 8§ 451, n. 2 (citiMgCarter v. Bankers Trust Cdb43 S.E.2d 755
758 (Ga. App. 2000). Because such a cause of action is so intricately intertwing
Georgia’s statutes, this Court finds it is uelik that the Arizona Courts would adopt t

Georgia test for wrongful foreclosute.

sed |

D
—

b5

d wit
he

Whether the Arizona Court’s would adopt the Georgia test is significant because i

all other jurisdictions surveyed by this Court, an element of a wrongful foreclosure claim i

that the borrowers not be in defatilAs this Court recounted Bchrock

Under Nevada law, a foreclosed party can state a claim for wrongful
foreclosure if it can show “at the time the power of sale was exercised or the
foreclosure occurred, no breach of condition or failure of performance existed
on the mortgagor’'s or trustor’s part which would have authorized the
foreclosure or exercise of the power of saledllins v. Union Fed. Sav. &
Loan Ass'n 662 P.2d 610, 623 (Nev. 1983) (citing cases from California,
Missouri, and Texas).

Schrock 2011 WL 3348227, *7.

2 But seeHerring v. Courtrywide Home Loans, In2007 WL 2051394, *5 (D. Ariz
July 13, 2007) (when recognizing the tort of wrongful foreclosure in Arizona, the d
court used Georgia law for the test for when a wrongful foreclosure occurs).

® Conversely, under Georgia law, “A clafor wrongful exercise of a power of sale

can be asserted even though a debt is in defaBtoivn v. Freedmam74 S.E.2d 73, 7{
(Ga. App. 1996).

* The requirement that the borrower notibalefault also dictates the availal
remediesSeeb5 Am. Jur. 2d Mortgages 8 451 (“When a foreclosure is wrongful becay
default giving rise to a right teell exists, the mortgagor can: (1) let the sale stand an
at law for damages; or (2) bring an equitablgoacto have it set aside. That is, the faily
to properly foreclose on property gives rise to a cause of action for either the returr
property or for damages”) (footnotes omitted).

-4 -
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In this case, Plaintiffs can make no such showing. Specifically, neither party di
that Plaintiffs last made a payment on the property to the lender in December 2008.
at 2. Thus, using the Nevada, California, Missouri, and Texas test for wrongful forec

Plaintiffs fail to state a claim. The Court notes that Plaintiffs argue that the paymen

Spute
Doc
osur¢

[s the

made to the Arizona Superior Court for a bond for the injunction back in 2009 sonmeho\

constitute payments. The Court disagrektreover, even ithe bond amount could ke

counted as “payments” on the note, such “payments” do not equate to enough mgney

Plaintiffs to not be in default on their note.

Accordingly, the Court finds that Plaintiffs cannot state a claim for wrongful

foreclosure because on the undisputed facts in this record, they were in default on their lo

obligations at the time of the foreclosure. Therefore, Plaintiffs wrongful foreclosure
will be dismissed.
1. Lack of Notice

In the Schrockcase, this Court recognized another post-foreclosure cause of

clainr

actiol

might be pursued if a borrower did not receive notice of the Trustee sale. 2011 WL 38482

at *3-4;see also Martenson v. RG Financi2®10 WL 334648, *8 (D. Ariz. 2010). Her

1%

Plaintiffs do not dispute that a proper notice of trustee sale was recorded, pursuant t¢ A.R

§ 33-809 for the 2012 sale. Further, Plaintiitsnot dispute that they had actual notice of

the Trustee sale. Instead, Plaintiffs argue that their particular contract had a provis

required the bank to give them a 30 day notice, to allow them to cure the default, (wh

on tk
ch he

to include an amount due to become current) before initiating foreclosure proceg¢ding

Plaintiffs argue that Defendant TCNB never gave this notice prior to the 2012 sale.

TCNB argues that prior to the 2009 noticed sale, Bank of EImwood gave this notice

The Court finds that even assuming Bank of EImwood gave this notice in 2009, it i

inadequate for the 2012 sale. The Court makes this finding for three reasons. First, the 2(

sale was cancelled as a result of an injunction being issued; thus, a new notice follpwing

cancellation would be required. Second, TCNB made clear it is not a successor in any
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sense to Bank of EImwoodhus, TCNB cannot have Bank of EImwood actions attribdi

ted

to TCNB for some purposes, but not all pugmsThird, the 2009 calculations of the amopnt

due on the loan would not be accurate for a 2012 sale.

However, this is a classic breach of contract claim or defense to foreclosure|that

waived by § 33-811(C) if an injunction is not issued before the sale. Specifically,|8 33

811(C) states:

all persons to whom the trustee mails a notice of a sale under a trust deec
pursuant to 8 33-808hall waive all defenses and objectidaghe sale not
raised in an action that results i tissuance of a court order %ranting relief
pursuant to rule 65, Arizona rules of civil procedure, entered before 5:00 p.m.

Mountain standard time on the last business day before the scheduled date of

the sale.
A.R.S. § 33-811(C) (emphasis added).

Here, Plaintiffs’ claim that the contract provisions were not complied with prior tp the

sale is a defense and objection to the saeishcovered by the waiver provisions of 8 3

811(C). Accordingly, the Court finds that these contract obligations of Defendant that wer

not complied with prior to the sale havedm waived by Plaintiffs because they did pot

obtain an injunction before the 2012 sale.

Plaintiffs claim that they are not bound by the waiver provision of § 33-811(C) U

nder

Martenson In Martensonthe Court found that a claim of lack of notice of the Trustee|sale

could still be brought after theale because § 33-811(C) did maive a claim of lack of

notice. 2010 WL 334648 at *9. While this Cohas previously joined in the reasoning|of

Martenson— specifically that it is unlikely that person who did not receive notice of the

sale could be subject to the § 33-811(C) waiver provisions because a person who

did r

have notice of the sale could not obtain an injunction prior to the sale — it appears tr

Arizona Court of Appeals has directly rejected this reasor@umpare Schrogk011 WL
3348227 at *3-4with Madison 279 P.3d at 637, § 11.

Specifically, the Arizona Court of Appeals held that for the waiver of § 33-811([C) to

> SeeCV 11-2060 Doc. 122, Doc. 102 at 3, Doc. 80 at 2, Doc. 54, Doc. 47.
-6 -
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apply, notice did not need to be given to the trustor/borroiedison 279 P.3d at 637,
11. The Court of Appeals explained its reasoning as follows:

We reject [the borrower’s] assertion that § 33-811(C) does not apply to bar her
tort claims because the [Trustee’s agent] failed to prove that Executive Trustee
mailed her notice of the trustee’s sale. The plain language of § 33—811(C) does
not require the trustee to compIY with the mailing requirements of § 33-809
for the waiver provision to apply later to the trustee Mathews ex rel.
Mathews v. Life Care Ctrs. of Am., In217 Ariz. 606, 608, 16, 177 P.3d 867,
869 (Apfo.2008) (holding court looks first to the plain language of a statute to
discern legislative intent). Compliance with § 33-809 is only required to apply
the waiver provision to other persons who must be given notice pursuant to
that statute. A.R.S. 8§ 33—-811(C). Although § 33-809(C) mandates service on
trustors, we decline to interpret the reference to § 33-809 in § 33-811(C) as
requiring service on trustors as a prerequisite to application of the waiver
provision; this interpretation would render the separate reference to the
“trustor” in § 33—811(C) superfluouBevenir Assocs. v. City of Phoenl69

Ariz. 500, 503, 821 P.2d 161, 164 (1991) (“The court must, if possible, give
meaning to each clause and word in the statute or rule to avoid rendering
anything superfluous, void, contradictory, or insignificant.”).

1d.°

® Following this notice discussion, the CourtNtadisongoes on to state, “W
recognize that, under other circumstances, 8 33—-811(C) may apply to deprive a trustg
process if that trustor is not given sufficient notice of the trustee’s sale to obtain an injy
of the sale.” 279 P.3d at 637-38, 1 12. In a non-judicial foreclosure state, such as A
where the trustee, who is a private individobracompany, conducts a sale for a lender {
is a private bank, the Court does not see the “state actor” in the transaction for pury
a constitutional due processes violatid®ee generally Lugar v. Edmondson Oil @&7
U.S. 922, 926 (1982) (holding that a due process claim requires state action). Indeq
courts have held that no due process claim is available following a non-judicial foreg
in Arizona. For example, iRobinson v. Bank of New York Mello2Q11 WL 810658, * 2
(D. Ariz. March 4, 2011), the Court stated:

InKenly[v. Miracle Props.412 F.Supp. 1072, 1074 (D.Ariz.1976)], this court

expressly held that acts of a private trustee in conducting a non-judicial

foreclosure under A.R.S. § 33-801, et. seq. did not constitute “state” action so
asto invoke due process guarantees. 412 F.Supp. at 1077. The court found th4
in the context of non-judicial foreclosures it is not the power of the state that

is being invoked, but rather, the private agreement itselfat 1074.

Furthermore, the court reasoned that the mere fact that state law regulates th

residential mortgage business, does not convert mortgage lenders into staté

actors.ld . Absent overt state official involvement, there was “no nexus
between a private sale pursuant to contract and the powers conferred by
statute.”ld.

The United States Court of Appeals for the Ninth Circuit addressed the same

-7-

&
)r of O
nctio
\rizor
hat

)0SES

bd ofl
losur

At

D

174




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

Thus, it appears given the holdinghtadison Plaintiffs’ fail to state a claim undsg
this theory because a lack of notice claim does not survive the § 33-811(C) waiver fol
the sale. Nonetheless, even if some type of failure of notice claim survives the § 33-
waiver, the Court finds Plaintiffs in this case do not state a claim because they hag
notice. See Kelly v. NationsBamdortg. Corp, 17 P.3d 790, 795, 1 25 (Ariz. App. 200

(holding that if a valid notice of trustee sale is issued, Plaintiffs are responsible for k

r
owin
811(
| actt
0)

bepin

informed about the date of the sale). Itis further undisputed that, in this case, Plaintfiffs n:

only had actual notice, but Mr. Grady attended the sale. Accordingly, because Plaint

ffs he

actual notice, they cannot state a claim for lack of notice that survives the waiver of 8§ 3:

811(C). Accordingly, the motion to dismiss this claim will be granted.
2. A.R.S. §33-807.01
Next Plaintiffs claim that Defendant failed to comply with A.R.S. § 33-807,
A.R.S. § 33-807.01(A) states:
For a property with a first deed of trust recorded on or after January 1, 2003
through December 31, 2008, if the borrower occupies the property as the
borrower’s principal residence, before a trustee may give notice of a trustee’s
sale for the property pursuant to § 33-808, the lender must attempt to contact
the borrower to explore options to avoid foreclosure at least thirty days before
the notice is recorded.
Here, the deed of trust on Plaintiffs’ residence is within the time frame of the s
Defendant argues, similar to the notice argument above, that the notice sent by the
Elmwood in January 2009 was sufficient to comply with A.R.S. § 33-807.01. Alternat|

Defendants argue that A.R.S. 8 33-807.01 does not create a private right of action.

issue with regard to Hawaii's Deed of Trust statute and reached the same

conclusionApao[v. Bank of New Yotk324 F.3d [1091] at 1095 [{Cir.

2003)]. The court reasoned that because the state merely authorized the partig

to contract for foreclosure upon default there was no state alction.

However, perhaps this cause of action is unique to Arizona law. Alternat
perhaps by invoking due process, the Arizona Court of Appeals meant to imply that in
as-applied situations, § 33-811(C) could be unconstitutional because it might act to

a trustor of due processSee generallyfRoman Catholic Churcbf Anthony of Padua V.

Pennsylvania R. Cp207 F. 897, 907-08 {3Cir. 1913). Regardless, Plaintiffs have |
brought a due process claim so the Court need not reach this issue.

-8-
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at 11 (citingWright v. Chase Home Fin., LL.2011 WL 4101513 (D. Ariz. Sept. 14, 201]1)

(holding that because A.R.S. § 33-807.01 does not expressly create a private right o
it is presumed none exists)).

Assuming for purposes of this Order that the notice sent by Bank of EImwoo

f acti

d wa

inadequate to satisfy A.R.S. 8 33-807.01 and that § 33-807.01 creates a private right ¢of acti

(both hurdles Plaintiffs would have to overcome to state a claim under this theory), the¢ CoL

finds that any potential cause of action ur@l8B-807.01 is subject to the waiver provision

of 8 33-811(C). Accordingly, because Plaintiffs failed to obtain an injunction prior tp the

2012 sale, any potential claim under 8§ 33-807.01 was waived. Therefore, the mqtion

dismiss this theory will also be granted.
B. Wrongful Disclosure

Count Il of the complaint is for “wrongful disclosure.” In this Count, Plaintiffs t

hke

issue with the manner in which the Trustee sale was conducted because potential buyers w

not advised of Plaintiffs’ potential claim against the property. Doc 1 at 46. Defendant
to dismiss arguing there is no such causaabion under Arizona law. Plaintiffs did n
respond to this argument in their responsedatbtion to dismiss. This Court has found
law to suggest that “wrongful disclosure’tims context is a cause of action. According
the motion to dismiss Count Il will be grante8ee e.g. Jones v. Bank of AB010 WL
2228517, *2 (D. Ariz. 2010).

C. Declaratory Judgment Action

In Auto Finance Specialists, Inc. v. AEDSA Phoenix,,[2020 WL 1925491, *5, n|

10 (D. Ariz. May 11, 2010), this Court held:

’ In Jones this Court dismissed a cause of action due to Plaintiffs’ failure to ¢
any law that such an action is or shoo#orecognized in Arizona. 2010 WL 2228517, at
(“Plaintiff appears to be alleging that Defendant was negligent in breaching the cg
However, Plaintiff does not cite any legal authority indicating that Arizona recogni
claim for negligent breach of contract, nor is the Court aware of any such authority.
no cognizable legal theory to support this claim, the Motion to Dismiss Count t
granted.”)

-9-
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In the event that Plaintiff is attempting to proceed under the federal
Declaratory Judgment Act, the Court will briefly address it. The Declaratory
Judgment Act gives federal courts the Power to declare the rights and duties
of parties to a dispute “upon the filing of an appro?riate pleading.” 28 U.S.C.
§ 2201(a). The Act does not create a s&jgecause of action, nor does it seem
applicable in this case. Moreover, the Court did not receive an appropriate
pleading under the Act.

This case suffers from a similar problem. Plaintiffs have a “Count” for declar
judgment. Despite pleading declaratory judgment as a separate count, however, H
clearly seek declaratory judgment as a remedy in this &esegenerally Snyder v. HSH
Bank, USA, N.A2012 WL 6698088, *12 (D. Ariz. Dec. 26, 2012). More specifically

their response to the motion to dismiss, Plaintiffs state that their declaratory judgment

atory
lainti
5C
,in

reque

Is based on their wrongful foreclosure claiboc. 16 at 23. Because the Court will dismjiss

the wrongful foreclosure claim, the declaratory judgment request will also be dismis
D. Quiet Title

In Arizona, an action to quiet title is statutory, but also includes equitable
considerationsSilving v. Wells Fargo Bank, NAOO F.Supp.2d 1055, 1069

D. Ariz. 2011) (citingLavidas v. Smith195 Ariz. 250, 987 P.2d 212, 218
Az. App.1999)). “A party bringing a quiet title action must allege that it has
an interest in real property and that the interest is adverse to another persof
who claims an interest in the same propertid” (citing A.R. S. 8§
12-1101(A)). However, it is an action regarding the title to real property, not
to the land itselfBerryhill v. Moore 180 Ariz. 77, 88, 881 P.2d 1182, 1193
(Az. Ct. App.1994). As such a mortgagee’s interest does not attach to the title;
rather, it attaches to the land. (citing Saxman v. Christmanb2 Ariz. 149,

154, 79 P.2d 520, 522 (Ariz.1938)). “Thus, under Arizona law, a mortgagee
cannot bring an action to quiet tiftecause the mortgagee has no titld.”
Additionally, A.R.S. 8§ 33—-703 [footnote omitted] establishes that a mortgage
does not entitle the mortgagee to possession of the property absent expres
terms of the mortgage.

Robertson v. DLJ Mortg. Capital In2012 WL 2389964, *5 (D. Ariz. June 25, 2012).
Additionally, inGonzalez v. BAC Home Loans Servicing, 263 WL 1092890, *§
(D. Ariz. March 15, 2013), this Court explained that:
[P]laintiffs cannot bring a quiet title action under Arizona Revised Statutes §
12-1101 unless they have paid off their loan in kakrell v. West 114 P.2d
910, 911 (1941)Daghlan v. TBI Mortgage Cp2013 WL 179452, at *9 (D.
Ariz. Jan. 17, 2013). “[A] suit to quiet title is of equitable cognizance and in
&rggggo invoke equity one must do equitg€lfer v. Lewis281 P.2d 794, 796

Like the plaintiffs inGonzalezPlaintiffs in this case have not alleged that they h

-10 -
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paid off the debt. In the face of this law, Plaintiffs argue, “Paying the debt in f{

tendering the proceeds are not required in a situation where the note and deed of tr
obtained by fraud in the inducement.” Doc. 16 at 24. Plaintiffs cite nothing in support
assertion of law.

The law of Arizona requires Plaintiffs to hapaid their loan in full to bring a quig
title action, which they have not done. The law of Arizona further forecloses Plaintiffs
bringing a quiet title action because, as a mortgagee, they cannot bring a quiet titlg
because they have no claim to the title. Accordingly, this Count will also be dismisg
V. LeavetoAmend

This Court has concluded that all of Plaintiffs claims will be dismissed. In
response, Plaintiffs ask for leave to ameridaefCourt grants the motion to dismiss. Dog
at 26. Defendant replies and argues leave to amend should be denied as futile.

As the Court of Appeals recently reaffirmed, “leave to amend should be grante
extreme liberality.”Peterson v. Boeing G013 WL 1776975, *8 {9Cir. April 26, 2013)
(internal citations omitted). The Court of Appeals has instructed that leave to amend
be granted unless the court determines that the allegation of other facts consistent
challenged pleading could not possibly cure the deficieBonanno v. Thoma809 F.2d
320, 322 (9th Cir. 1962).

ill or
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Here, Plaintiffs have not provided a propoastnded complaint; therefore, the Caurt

does not know how Plaintiffs plan to amend. On this record, however, this Court can

that no set of facts could cure the deficiencies in the Compldinus, the Court must allo

8 For example, in Plaintiffs’ jurisdictional allegations in their complaint, they c
to have claims under the Dodd Frank Wall Street Reform and Consumer Financial Pr(
Act and the Truth in Lending Act. Doc. 1 at 2. Within their Complaint, Plaintiffs n
based a count on either of these theories and the Court has not addressed them in th
of the motion to dismiss. Thus, the Court cannot say whether Plaintiffs could allege

NOt S:

\
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of facts under these theories in an amended complaint. Conversely, if Plaintiffs hgve r

claim under either of these theories, Plaintiffs should NOT allege that this C
jurisdiction is based on a federal question under federal law.
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amendment in some form. The issue is whether the Court should make Plaintiffs n
amend and attach a proposed amended complaint consistent with Local Rule Ci
(subject to Defendant opposing the motion to amend); or allow Plaintiffs to file
amended complaint (subject to Defendant moving to dismiss).

Defendant’'s argument for why this Court should deny leave to amend, disc
above, is futility. Because Defendant will be permitted to raise any “futility” argumg
may have in a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) and 4
Plaintiffs have already moved to amend (dllpe®t in compliance with Local Rule Civ
15.1), the Court will allow Plaintiffs to file an amended complaint if they can d
consistent with this Order.

V. Request for Sanctions under Federal Rule of Civil Procedure 11

Also pending before the Court is Defendant’s motion for sanctions. The basis
request for sanctions is primarily the history of litigation between the parties.
specifically, Defendant argues that this lawsuit is barred by this Court’s holdings in thg
on-going litigation between these two parti€xeeCV 11-2060-PHX-JAT. Particularly
Defendant argues that: (1) Plaintiffs’ claims are not supported by the law (Rule 11(
(2) Plaintiffs’ complaint was filed for the purpose of delay and is frivolous (Rule 11(B
and (3) Plaintiffs’ complaint has incorrect factual allegations (Rule 11(B)(3)). Doc. 1(
16.

In CV 11-2060, this Court has held, in summary, that TCNB cannot be liabls
“successor” to Bank of EImwood for actions of Bank of EImwood because the ret
FIRREA exhaustion barred such liabilitgeeCV 11-2060 Doc. 102 at 3, Doc. 80 at 2, D
54, Doc. 47. However, the Complaint in this case (CV 12-2507) contains claims &
Defendant solely for actions taken by Defendant since Defendant acquired the assetg
of Elmwood. Thus, unlike CV 11-2060 in which Plaintiffs seek to impose a tyy
successor liability on Defendant, this case is premised solely on Defendant’s own 4

In various contexts, Courts have permitted claims to go forward regarding how a
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conducts a foreclosufeAlthough this Court has found Plaintiffs have failed to state a g
In this case, this Court has not found that elaims herein are barred by res judicata bg
on CV 11-2060. Because the claims in this case are “new” claims, and because the
not have been brought in CV 11-2060 because TCNB is not a party to that case, th
finds that the filing of this case does not justify imposing sanctions under Rule 11(B
Rule 11(B)(1).

TCNB's request for sanctions under Rule 11(B)(3) is based on what TCNB argt
237 different misstatements of fact. Doc. 10 at 20-72. The Court has reviewe
allegation contained in the chart attached to the motion. The overwhelming majority g

“facts” are really arguments or legal theoriBgfendant asserts that Plaintiffs are preclu

from advancing these arguments or thedoiegrior orders of this Court in CV 11-206.

While Defendant is correct that some of frguments advanced in Plaintiffs’ backgroy
section of their complaint are foreclosed by this Court’s prior rulings, Plaintiffs do no
any of their allegations in this complaint on this factual background. Further, the ruli
this Court in CV 11-2060 are not “final” for purpose of res judi¢atiihus, the only basi
for sanctions for reasserting these allegations would be that they are largely irre
However, both parties have included significant information about the history of litig
regarding the residence in question in this case. Given the tangential relevance
history, the Court does not find a basis for imposing sanctions based on the
background of the complaint.

VI. Conclusion

Based on the foregoing,

® See Schrock011 WL 3348227, *6-8 (wrongful foreclosur&jazer v. Chase
Home Finance LLC704 F.3d 453, 462 {6Cir. 2013) (fair debt collection practices ad
O’Quin v. Bank of AmericaCV 12-744-PHX-ROS, Doc. 33 at 4-7 (D. Ariz. September,
2012) (fair debt collection practices act).

19 The Court will bar a claim based on res gada when there is an identity of clain
a final judgment on the merits, and privity between parti&se Mpoyo v. Litton Electrg
Optical Sys.430 F.3d 985, 987 (9th Cir. 2005).
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11
12
13
14
15
16
17
18
19
20
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22
23
24
25
26
27
28

IT 1ISORDERED that the motion to dismiss (Doc. 5) is granted.

IT IS FURTHER ORDERED that the motion to amend (Doc. 16) is grant
Plaintiffs shall file an amended complaint within 21 days of the date of this Order
Clerk of the Court shall enter judgment, dismissing this case with prejudice.

IT ISFINALLY ORDERED that the motion for sanctions (Doc. 10) is denied

DATED this 13" day of May, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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