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Coalition et al v. Brewer et al Doc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Arizona Dream Act Coalition; Jesus Castro-
Martinez; Christian Jacobo; Alejandro Lopez;
Ariel Martinez; Natalia Perez-Gallagos; Carla
Chavarria; and Jose Ricardo Hinojos,

No. CV12-02546 PHX DGC

ORDER AND PERMANENT

Plainffs, INJUUNCTION

V.

Janice K. Brewer, Governor of the State of
Arizona, in her official capacity; John S.
Halikowski, Director of the Arizona Department
of Transportation, in his official capacity; and
Stacey K. Stanton, Assistiairector of the Motor
Vehicle Division of theArizona Department of
Transportation, in her official capacity,

Defendants.

This case concerns the constitutionality & 8tate of Arizona’dslenial of driver’s
licenses to persons commonly known as “DREAMér©h June 15, 2012, the Secreta
of the Department of Hortend Security (“DHS”) annanced the Deferred Action fof
Childhood Arrivals (“DACA”) program, whik provides deferred &on for a period of

' Plaintiffs generally refer to therdses as “DREAMers”based on proposeq
federal legislation known as the Developmdrelief, and Education for Alien Minors
Act (the “DREAM Act”). Doc. 1, § 2. The DREAM Act would Ij();lrant legal status t
certain undocumented yourglults. Congress has coresied the DREAM Act several
times, but no version has been enact&ee, e.g.DREAM Act of 2011, S. 952, H.R.
1842, 112th Cong. (2011); DREAM Act of PO, H.R. 6497, S. &2, S. 3963, 111th
Cong. (2010); DREAM Act of 20075. 774, 110th Cong. (2007).
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two years to certain eligibl®©®REAMers (referred to heras “DACA recipients”).
Deferred action constitutes a discretiondscision by law enforcement authorities {o
defer legal action that would remove amdividual from the country. The DACA
program provides that DACA recipients maprk during the period of deferred actiop
and may obtain employment authorization duents, generally known as “EADs,” from
the United States Citizenship almdmigration Services (“USCIS”).

Under Arizona law, the Arizona Deparént of Transportation (“ADOT”) “shall
not issue to or renew a driver license. for a person whaoes not submit proof
satisfactory to the department that theplmant’s presence ithe United States is
authorized under federal law.” A.R.S28-3153(D). Before # announcement of the
DACA program, the Motor Vehicle Divisio(fMVD”) of ADOT accepted all federally-

issued EADs as sufficient ielence that a person’s presenin the United States wa

U

authorized under federal law, and therefore m@umlriver’'s licenses tthese individuals.

—

After announcement of the DACprogram, MVD revised its policy to provide tha
EADs issued to DACA recipients did nobnstitute sufficient edence of authorized

presence, even though the MVD continuedatzept all other EADSs, including thos

D

issued to persons who had received other $ashdeferred action. MVD later revised its
policy so that two other categories of defdreztion recipients — those with (a)(11) and
(c)(14) deferrals — could not use EADs to obtain driver’s licenses.

Plaintiffs are the Arizona Dream A&oalition (the “Coalition”), which is an
immigrant youth-led communitgrganization, and six individi DACA recipients. They
allege that Defendants’ driver’s license ppligolates the Equal Protection Clause of the
United States Constitution. Plaintiffs sought a fiminary injunction barring
Defendants from enforcing their policy. D&9. The Court found that Defendants were
likely to succeed on the merits of their elgpeotection claim, buthat they had not

shown a likelihood of irreparablharm sufficient to justify timinary injunctive relief.

? Plaintiffs also claim that Defendastpolicy is preempted by federal lavBee
Doc. 1. The Court granted Defendants’timo to dismiss this claim. Doc. 114.
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Doc. 114. The Ninth Circuit reverseflrizona Dream Act Coalition v. Brewer57 F.3d
1053 (9th Cir. 2014) @EDAC’), and the Court entered a preliminary injunction on

remand. Doc. 295.

~

The parties have filed and briefed mosgofor summary judgment. Docs. 24]
251, 259-2, 261, 267-1, 27278-1. At the Court's opest, the parties also filed

memoranda addressing the effectAdAC on the merits of this case. Docs. 287, 2§9.

The Court heard oral argument on January0152 For the reasonsatfollow, the Court

will grant summary judgmeno Plaintiffs and entest permanent injunction.
BACKGROUND

l. Deferred Action and DACA.

—h

The federal government has broad gpldnary powers over the subject g
immigration and the status of aliengrizona v. United Stated32 S. Ct. 2492, 249§
(2012);see alsdJ.S. Const. art. I, 8 &l. 4. Through thenhmigration and Nationality
Act (“INA”), 8 U.S.C. § 1101,et seq, Congress has created a complex and detalled
federal immigration scheme governing th@ditions under which f@ign nationals may
be admitted to and remain the United Statesee, e.g.id. 8§ 1181, 182, 1184, and
providing for the removal and pertation of aliens not lawfly admitted to this country,
see, e.g.id. 88 1225, 1227-29, 1231See generally Unite&tates v. Arizona703 F.
Supp. 2d 980, 987-88 (D. Ariz. 2010) (desuripthe federal immigration scheme). The
INA charges the Secretary of Homelarfgecurity with the administration and
enforcement of all laws relating to imgnation and naturalaion. 8 U.S.C.
§ 1103(a)(1). Under this dejation of authority, the Seceey may exercise a form of
prosecutorial discretion and decide not tospe the removal of a person unlawfully in
the United States. This exeseiof prosecutorial discren is commonly referred to as
deferred action.See Reno v. Am.-Arab Anti-Discrimination CopmB25 U.S. 471, 483-
84 & n.8 (1999) (recognizing the practice ‘afeferred action” where the Executivg

D

exercises discretion and declines tstitute proceedings for deportation).

On June 15, 2012, the DHS Secretary issued a memorandum announcing tr
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certain young persons not lawfulpresent in the United Statesll be eligible to obtain

deferred action if they meet specified crideunder the newly itisuted DACA program.

Doc. 259-5 at 131-33. Eligiblgersons must show that thidy came to the United State
under the age of 16; (2) continuously residedhim United States for at least five yea
preceding the date of the memorandum and wessent in the UniteStates on the date
of the memorandum; (3) currently attend sahdvave graduated from high school ¢
obtained a general education development czatd, or have beemonorably discharged
from the Coast Guard or Arméabrces of the United Statd¥) have not been convicteq
of a felony offense, a significant mistheanor, multiple misdemanor offenses, or

otherwise pose a threat to national securitguilic safety; and (5) are not older than 3

See idat 131-33, 208-13. Eligi® persons couldeceive deferred action for two year$

subject to renewal, and coubbtain an EAD for the p&d of the deferred actiond. at
132-33. The DHS memorandum makes cléwat it “confers no substantive right
immigration status or pathway to citizengl]” and that “[o]nly the Congress, acting
through its legislative authoritgan confer these rightsld. at 133.

Il. Defendants’ Driver’s License Policy.

As noted above, A.R.S.Z8-3153(D) states that naitizens may obtain Arizona
driver’s licenses by presenting proof that theggance in the UniteStates is authorized
under federal law. MVD policies identify ghdocumentation deemefficient to show
federal authorization.SeeDoc. 259-6 at 13. BeforBACA, MVD accepted EADs as
satisfactory evidence. Do259-3, T 31; Doc. 267-2, §1. Between 2005 and 2012
MVD issued tens of thousasdf driver's licenses tpersons who subitted EADSs to

prove their lawful presence in thinited States. Doc. 259-6 at 8-11.

The announcement of the @A program prompted ADOT Director John $

Halikowski to review the program’s poteritimpact on ADOT’s administration of the
State’s driver’s license laws. Doc. 248-148t After Director Halikowski initiated the
ADOT policy review, but before the reviewdbaeen concluded, Governor Brewer issu
Executive Order 2012-06 on August 15, 201ie (tExecutive Order”). Doc. 259-5 a

[7)
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231-32. The Executive Order concluded thesuance of Deferred Action or Deferre
Action USCIS employment authorization dooents to unlawfully present aliens doe
not confer upon them any lawful or authedzstatus and does tnentitle them to any
additional public benefit.”ld. The Executive Order directestiate agencies to “conduct
full statutory, rule-making and policy analysaed . . . initiate operational, policy, rul
and statutory changes necessary to preidsierred Action recipients from obtaining
eligibility, beyond those available to anyrpen regardless of lawful status, for an
taxpayer-funded public benefits and state ideyatifon, including a driver’s licensel[.]”
Id. On September 17, 2012, ADOT formalfgvised its policy to conform to the
Governor’s order.d. at 254-57.

[ll. 2013 Revision.

After the 2012 revision and during thgendency of thislawsuit, Director
Halikowski continued to review ADT's driver’s license policy SeeDoc. 248, {1 28-33.
He was concerned about possible inconsistenaidDOT'’s treatment of EAD holders
SeeDoc. 248-1 at 65-67. To resolve themconsistencies, ADOT developed thrg
criteria for determining whit EADs would be deemed féigient proof that the EAD

holder had authorized pesce under federal lawld. Under these criteria, an EAD i$

sufficient proof of authorized presence ieEtBEAD demonstrates: “(1) that the applica
has formal immigration status, (2) that thgpkcant is on a path tobtaining a formal
immigration status, or (3) that the relief soughtobtained is expsssly provided for in
the INA.” Doc. 248, | 3Xciting Doc. 248-1 at 67). pplying these criteria, ADOT
revised its policy on September 16, 2013.cDb/2-1 at 3-6. Tdrnewly revised policy
continued to deny driver’s licenses to DAG&cipients, who havEADs with a category
code of (c)(33).1d. at 6. The revised policy also retd to accept EADs with a categof
code of (c)(14), which are issued to reemgs of other forms of deferred action, an
(a)(11), which are issued to recipienfdeferred enforced departuriel.; see als@ CFR

§ 274a.12 (listing categoryodes of EAD holders). Thewised policy continued to

accept EADs with other category codes a$igent proof of authorized presence undg
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federal law. SeeDoc. 172-1 at 6. Defemaaits argue that, as revised, the 2013 policy df
not violate the Equal Proteoh Clause. Doc. 247. Thdinth Circuit considered the
revised policy and found, at the preliminamunction stage, a likelihood that the polic
violates the Equal Protection ClaugeDAC, 757 F.3d at 1063-67.
IV.  Present Position of Case.

Plaintiffs and Defendants have filed tioms for summary judgment. Docs. 24]
251. Defendants’ motion rests entirely orithargument that DACA recipients are ng
similarly situated to other EAD holders wimay obtain driver'sicenses under Arizona'’s
revised policy. Plaintiffs’ motion argues that DACA recipients are similarly situate
other EAD holders who may obtadiniver’s licenses. Plaintiffalso argue that although 1

heightened scrutiny should apply to Arizos denial of driver’s licenses to DACA

recipients, Defendants’ driver's licenselipp fails under any standard of review.

Plaintiffs seek summanudgment in their favorrad a permanent injunction.

The parties filed and briefed these roos before the Ninth Circuit had ruled o
Plaintiffs’ motion for a preliminary injuction. Although the Ninth Circuit ©ACA
decision does not control the outcome @& thotions for summary judgment where ne

facts or evidence are presentiédloes control questions of law:

[T]he district court should abide by ‘trgeneral rule’ that our decisions at
the preliminary injunction phase do raunstitute the law of the case. Any
of our conclusions on purssues of law, however,abinding. The district
court must apply this law to thedis anew with consideration of the
evidence presented the merits phase.

Ranchers Cattlemen Action Ledgalind United Stockgrowers of Am. v. U.S. Dep't
Agr., 499 F.3d 1108, 1114 (9tir. 2007) (citations omittedsee also S. Oregon Barte
Fair v. Jackson Cnty., Oregp72 F.3d 1128, 113®th Cir. 2004).
MOTIONS FOR SUMM ARY JUDGMENT
l. Plaintiffs Are Similarly Situated.
To prevail on their equal protection claiPlaintiffs “must make a showing that

class that is similarly situatdtas been treated disparatelyChristian Gospel Church,
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Inc. v. City and Cnty. of S,/R896 F.2d 1221, 1225%629th Cir. 1990). “Te first step in
equal protection analysis t® identify the state’s absification of groups.” Country
Classic Dairies, Inc. v. State of MontDep’'t of Commerce Milk Control Bureau
847 F.2d 593, 596 (9th Cir. 1988). “The gosumust be comprised of similarly situatg
persons so that the factor motivating tHeeged discriminationcan be identified.”
Thornton v. Cityof St. Helens425 F.3d 11581167 (9th Gi. 2012). The question is no
whether DACA recipients are identical in every respect to other noncitizens wh
eligible for a driver'slicense, but whether they are th@me in respects relevant to th
driver’s license policy. See Nordlinger v. Hahn605 U.S. 1, 10 (1992) (“The Equa
Protection Clause does not forbid classifications. sithply keeps governmenta
decisionmakers from treating differently perser® are in all relevant respects alike’”)

Defendants’ policy initially preventednly DACA recipiens from receiving
driver’s licenses. All other holders of B, including other defeed action recipients,
could use their EADs to obtain licenseBefendants subsequentynended their policy
to bar two additional classes BAD holders from reeiving driver’s licenses — persons i
the (c)(14) category who hadsal received deferred action, albeit for reasons other t
the DACA program, and persons in thg({4) category whdad received deferred
enforced departuresSeeDoc. 172-1 at 6see als@ CFR § 274a.12.

Defendants argue that DACA recipients are not similarly sitltd the remaining
EAD holders who are entitled to obtain drmgelicenses because those persons eit

have lawful status in the United States, areqrath to lawful status, or have EADSs th

_ ® Plaintiffs argue that the Equal Protedti€lause does notgaire the Court to
find that DACA recipients are similarly sitwat to other EAD holdersho are eligible to
receive driver’'s licenses. Do261 at 20. It is true thatentification of a “similarly
situated class” is not always a requiremenEqual Protection cases. For example,
cases challenging statutes on the basis of th&riminatory purpose the Supreme Col
has not discussed the “S|m|Ia_rI?/ situated” requirem&de, e.gPers. Adm'’r of Mass. v.
Feeney 442 U.S. 256 (1979)ill. of Arlington Heights vMetro. Hous. Dev. Corp429
U.S. 252 (1977)see alsoGiovanna ShaySimilarly Situated 18 Geo. Mason L. Rev.
581, 598 (2011) (notlng th#te ‘similarly situa¢d’ requirement “hasever been viewed
by the U.S. Supreme Court aghreshold hurdle to obtainiregjual Igro_te(_:tlon review on
the merits”). The Court neewt decide whether these casestrol Plaintiffs’ challenge,
however, because the Court finds that DA@&ipients are similarly situated to othe
EAD holders who are eligible t@ceive driver’s licenses.
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are tied to relief provided under the INA. D@47 at 10-14. Defendants also argue tf

DACA recipients are not similarly situatdmbcause their authorization to stay — unlil

the authorization of other EAD holders whoymabtain a driver’s license — is the result

of prosecutorial discretionld.
The Court does not agree. DACA recipieh&s’e been authorized by the feder

government to remain in tHénited States for two yearsi@ have been granted the rigl}

to work through thessuance of EADs. Other noncitieare in similar positions. For

example, applicants for adjustment of g$ateceive a (c)(9) code and applicants for

suspension of deportation and cancellatiomeofoval receive a (c)(10) code. 8 C.F.|
88 274a.12(c)(9)-(10). Thegeersons have not been gmah citizenship or lawful
residence, but they have bepermitted to remain and wotik the United States while
their applications are considered. Thew#tividuals may present their EADs to ADO
and obtain driver's licenses, while DACA cipients cannot. It is not a materig
difference that DACA recipienteceive their authorization from an act of prosecutof
discretion and other EAD holders receitieeir authorization through a statutor
provision. The fact remainsdhthey all receive a form of authorization, and docume
entitling them to work, from the federal government.

The Ninth Circuit provided this explamat about (c)(9) and (c)(10) recipientg

with which the Court agrees:

DACA recipients are similarly situedl to other categories of noncitizens
who may use [EADs] to obtain driverlenses in Arizona. Even under
Defendants’ revised policyArizona issues driver'ficenses to noncitizens
holding [EADs] with category codes)(8) and (c)(10). These (c)(9) and
(c)(10) [EADSs] are issued to noncitizzmwho have appleefor adjustment
of status and cancellation of rewal, respectively. See 8 C.F.R.
§ 274a.12(c)(9)-(10). . . .

Defendants look to the statutory angukatory availability of immigration
relief for the (c)(9) and (c)(10) groups as a point of distinction. But
individuals with (c)(10) employment authorization, for example, are not in
the United States pursuant to arsgatutory provision while their
applications are pending. With regaia adjustment of status, we have
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noted that “the submission of ampplication does notonnote that the
alien’s immigration status has changed, as the very real possibility exists
that the INS will deny the alien’s application altogethevdsquez de
Alcantar v. Holdey 645 F.3d 1097, 1103 (9th Cir. 2011) (quotldgited
States v. Elrawy448 F.3d 309, 133 (5th Cir. 2006)).

In sum, like DACA recipients, nmy noncitizens who have applied for
adjustment of status and cancellatiorre&hoval possess no formal lawful
immigration status, and maever obtain anySee Guevara v. Holde649
F.3d 1086, 1095 (9th €i2011). Like DACA recipients, noncitizens who
have applied for adjustment of statand cancellation of removal often
have little hope of obtaing formal immigration status in the foreseeable
future. Indeed, those with (c)(1@ocuments are already in removal
proceedings, while many DACA recgrits are not — suggesting that
individuals in the (c)(10) category ameore, not less, likely to be removed
in the near futuréghan are DACA recipients. lilne relevant respects, then,
noncitizens with (c)(9) and (c)(1@mployment authorization documents
are similarly situatetb DACA recipients.

Unlike DACA recipients, however, noncitizens holding (c)(9) and (c)(10)
[EADs] may use those documents whapplying for Arizona driver’'s
licenses to prove — to the satigfao of the Arizona Department of
Transportation — that their presenice the United States is authorized
under federal law. As the districtourt found, these two groups of
noncitizens account for more than sixty-six percent of applicants who
obtained Arizona driver’s licensesing [EADs] during the past seven
years. Although DACA recipients arsimilarly situated to noncitizens
holding (c)(9) and (c)(10) [EADSs], thdyave been treated disparately.

ADAC, 757 F.3d at 1064,

Other categories of noncitizens who reeedriver’s licenses under Defendant
current policy are also similarly situated to DACA recipients. For example, individ
who receive a discretionary grant of parale authorized to bpresent in the United
States and are eligible for EADs (coded 1&)) although they lackormal immigration

status, are not necessarily eligilior obtaining such a status, and are not even consid

_ * Defendants argue that the Ninth Circsiilecision is not binding at this summal
judgment stage. Defendants also arsgue, Rewethat Plaintiffs’ “similarly situated”
claim “fails as a matter daw.” Doc. 273 at 11see alsdoc. 269 at 2. Defendants thu
concede that the “similarly séited” issue in this case isgaestion of law, on which the
Ninth Circuit’'s decision does controRanchers Cattlemed99 F.3d at 1114.
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admitted. See8 U.S.C. § 1182(d)(5)(A).Parolees lack any aventm obtaining lawful
immigration status, and yet theyay obtain an Arizona drive license on the basis of
their EADS>

Defendants argue that DACr&cipients are still in # country illegally because
the Secretary of DHS lackedetlauthority to grant them defed status. Doc. 247 at 12

14. Defendants rely on a district court decisiorCnane v. NapolitanpoNo. 3:12-cv-
03247-O, 2013 WL 1744422 (N.D. TeApr. 23, 2013). InCrang immigration

\J

enforcement agents argued tlthe DACA program forced them to violate 8 U.S.(
§ 1225, which requires immigranh officers to initiate remval proceedings when they
determine that “an alien seeking admission is not clearly anohdey doubt entitled to
be admitted.”Id. at *5. In response to the plaiifiéi motion for a preliminary injunction,
the district court addressed whether the pitistwere likely to succeed on the merits of

their claim that the DACA mgram conflicts with § 1225 by forbidding immigratio

—

officers from initiating removal proceedinggainst certain unauthorized alienkl. at

*13. Although the district court found that the plaintiffs were likely to succeed on |this

claim, it did not grant a preliminary injutian because of concerns over whether it had
subject matter jurisdictionld. at *19. After additional brigng, the court dismissed theg
case for lack of subjeehatter jurisdiction. See Crane v. NapolitandNo. 3:12-CV-
03247-0, 2013 WL 8211660 (N.D. Tex. July 31, 2013).

Cranedid not hold the DACA program invalidlt concluded that the plaintiffs
were likely to succeed on the merits oéithDACA-related arguments, but then found

that it lacked subject matter juristan to address the issue at alCraneis less than

~—+

dictum from a fellow district court — it ia preliminary conclusion from a court thg

> The relevant statute on the status abfees provides: “fie Attorney General
ma){], ... In his discretion parole into theitdd States temporarilynder such conditions
as he may prescribe only @ncase-by-case basis for ungdumanitarian reasons or
significant public benefit any alien applyifigr admission to the United States, but such
parole of such alien shall not be regardedan admission of the alien and when the
purposes of such parole shall..have been served the algmall forthwith return or be
returned to the custodyom which he was paraleand thereafter his case shall continte
to be dealt with in the sanmmaanner as that of any othapplicant for achission to the
United States.” 8 l&.C. § 1182(d)(5)(A).
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lacked subject matter jurisdion to reach even a prelimiyaconclusion. Furthermore
Cranés holding was limited to a finding thatelDHS lacked the “disetion to refuse to
initiate removal proceedingsvhen the requirements dbection 1225(b)(2)(A) are
satisfied.” Crang 2013 WL 1744422, at *13. Defeadts do not address whether th
requirements of that section are satisfied by Riayntiffs in this case. Finally, althougt
Crane preliminarily concluded tt DHS was required to ittate removal proceedingg
against DACA recipients, it sb expressly noted that DHS could then exercise
discretion to terminate the gmeedings and permit the unauibed aliens to remain in
the United StatesSee idat *24.

Other authorities have recognized thancitizens on deferred action status g
lawfully permitted to remainn the United States.See e.g, Ga. Latino Alliance for
Human Rights vGovernor of Gg.691 F.3d 1250, 1258-59 (hi€Cir. 2012) (a noncitizen
“currently classified under ‘defred action’ status . . . rema permissibly in the United
States”);In re Pena-Diaz 20 I1.&N. Dec. 841, 846 (B.I.A1994) (deferred action statu
“affirmatively permit[s] the alien to remain”); 8 C.F.R. § 1.3(a)(4)(vi) (persons “currel
in deferred action status” are “permitted toneen in” and are “ladully present in the
United States”).

The Court concludes that DACA recipiergse similarly situated in all relevan
respects to noncitizens who are permitted ley $tate to obtain driver’s licenses on tk
basis of EADs. DACA recipientsre treated differently for pposes of equal protection.
Il. Level of Scrutiny.

Although it implied that strict scrutiny shld apply (757 F.3é&t 1065 n.4), the
Ninth Circuit in ADAC elected not to address the level of scrutiny applicable
Defendants’ driver’'s license policy: “we @@ not decide what standard of scrutir
applies to Defendants’ policy: as the distaourt concluded, Defendants’ policy is likel
to fail even rational basis review.ADAC, 757 F.3d at 1065 itation omitted). The
Ninth Circuit went on to assess whetherefBndants’ disparate treatment of DAC,

recipients [was] ‘rationally relatetd a legitimate state interest.’Id. (citation omitted).
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The Ninth Circuit did not state that it wagpdying a more rigorous form of rational bas
of review, as had this Court in pseliminary injunction decisionSeeDoc. 114 at 24-27.
The Ninth Circuit eamined each of the justificatis proffered by Defendants if
support of their policy, considered whethee fbstifications weresupported byevidence
or consistent with Defendants’ other actioasd found “no legitimate state interest th
is rationally related to Defendants’ decisitintreat DACA recipients disparately fron
noncitizens holding (c)(9) and)(@0) [EADs].” 757 F.3d atLl065-67. This form of
rational basis review appears to be mogonmaus than the tradmnal approach, under
which “a classification . . . is accordeds#&rong presumption of validity. ... [A]
classification ‘must be upheld againetjual protection challenge if there @y
reasonably conceivable state of factsmtt could provide a rational basis for the
classification™ Heller v. Dog 509 U.S. 312, 319-20 (19P8mphasis added; citation
omitted). Because the rigorousness of equatlleption review is a question of law, th
Court feels bound to apply the foraf rational basis scrutiny applied RDAC. See
Ranchers Cattlemed99 F.3d at 1112.
lll.  Application.

Defendants rely on four rational bases tfzeir policy: (1) DACA recipients may
not have authorized presenaeder federal law, and ADOfherefore could face liability
for issuing up to 80,000 driver’s licenses to unauthorizkkehs or for not cancelling
those licenses quickly enough if the DACAogram is subsequently determined to |

unlawful; (2) issuing driver'sicenses to DACA recipients could allow those individug

®1n ruling on the preliminary injunctionhis Court apPIied a more rigorous forr
of rational basis review after concludirigat the reason for Defendants™ policy wa
Governor Brewer’'s political disagreemewnith the Obama Administration's DACA

program. SeeDoc. 114 at 24-28Defendants have now preseathievidence that the Statg

may have adopted the new policy for a déf# reason — ADOT'’s conclusion that DACA
recipients do not have authorizedesence under federal lawseeDocs. 270-3 at 50;
270-4 at 59, 93. Although this evidencegfti create a question of fact as to wk
Defendants adopted their policy, that reasppears to be irrelevant under the Nin
Circuit’'s rational basis scrutiny ADAC did not base the rigorousness of its review
Defendants’ reason for adopting the policGg67 F.3d at 1065. Defendants’ evidence
this issue, therefore, does nateclude summary judgmentSeeFed. R. Civ. P. 56(a)
(summary judgment is warranted ih#re is no genuine dispute as to erial fact
and the movant is entitled to judgmenanatter of law”) (emphasis added).
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to access federal and state benefits to whiey are not entitled; (3) ADOT could b
burdened by having to process a large nunatba@river’'s license for DACA recipients
and then cancel those licenses if DACA wereoked; and (4) iDACA were revoked or

if DHS commenced removal proceedings agaamy DACA recipient, as it could at any

time, then the DACA recipient would be seti to immediate deportation or removal and

that individual could escape financial respbitisy for property damage or persong
injury caused in automobile adeints. Doc. 269 at 17-20Che Ninth Circuit considered
each of these justifications and found thah& of them satisfies rational basis revie
757 F.3d at 1066-67.

As their first justification, Defendasmtargue that they had uncertainty abqut

whether DACA recipients have an authorizgdsence in the United States under fede

law and were concerned that they midhte liability if they issued licenses to

unauthorized persons. Doc. 269 at 18. their depositions, however, ADOT Director

Halikowski and Assistant Director Stantacould identify no instances where ADO]

faced liability for issuing liceses to individuals who laekl authorized presence.

Docs. 259-3, 1 152-53; 2749 152-53. Halikowski praged only one example of
potential state liability — when ADOT had improlyeissued a driver’s license to a persa
convicted of driving under the influence otahol (Doc. 270, § 152; Doc. 270-4 at 62)
an instance quite unrelated to the prospéassuing a license to a person presenting
federally-issued EAD as proadf lawful presence under deral law. Stanton could
provide no examples. Do@59-6 at 298. Thus, thevidence does not suppof
Defendants’ first justificationSee ADAC757 F.3d at 1066.

Second, Defendants express concern thatiing driver's licenses to DACA

recipients could lead to improper accesdetteral and state benefits. But as the Nir

_ " Defendants present no new evidence in support of these justifications, ar
instead that a “government actor need neehspecific evidence tealidate a reasonable
concern for the gur[%oses of rationasisaanalysis.” Doc. 270, 1 17€ee also id.{1 152,

160-161, 171, 177-78. Awmted above, however, tAdACdid not apply this deferential
level of review. Because Defendantsvéapresented no new evidence on the
justifications, the decision IADAC controls. See Ranchers Cattlemet99 F.3d at 1114.
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Circuit recognized, “Defendamdalikowski . . . and Defenda@tanton . . . testified that
they hadno basis whatsoever for believing that asdr's license alone could be used to
establish eligibility for suctbenefits. It followsthat Defendants have mational basis
for any such belief.”Id. at 1066 (emphasis in originabee alsdoc. 259-6 at 262, 302.
Furthermore, although Defendanto longer issue driver’'s goses to (a)(11) and (c)(14
EAD holders, they have made no attempteawoke licenses previolysissued to these
types of EAD holders. Do259-6 at 283, 316.

Third, Defendants assert that be@uke DACA program might be canceled

ADOT might be burdened by having to presea large number afriver’s licenses for
DACA recipients and then cancel those Iees. But the depositions of Halikowski and
Stanton show a general lack of knoude regarding any vecation process. See
Doc. 254-2 at 266, 300-01. Also, #ee Ninth Circuit recognized, “it iesslikely that
Arizona will need to revoke DACA recipientdriver’s licenses, cmpared to driver's
licenses issued to noncitizens holding (¢)énd (c)(10) [EADs] While Defendants’
concern for DACA'’s longevity is purely spectilee, applications for adjustment of statys
or cancellation of removal are routinely deniedDAC, 757 F.3d at 1066-67 (emphasis
in original).

Fourth, Defendants argue that DACA reeigs may have their status revoked |at
any time and may be removed quickly from toeintry, leaving those they have injured

in accidents with no financial recaa&. The Ninth Circuit responded:

Here too, however,_Defendants’A:)rs@ed concern applies with equal force
to noncitizens holding (ct)(9) and (&) HEADS]. Noncitizens who have
applied for adjustment of status cancellation of removal r_naY find their
applications denied at any timencathereafter may be quickly removed
from the United States, leimg those they may have injured in automobile
accidents with no financial recourseNevertheless, Defendants’ policy
allows noncitizens _h(_)l_dln% Acé(g) an@)(10) [EADs]| to obtain driver's
licenses, while prohibiting A recipients from doing the same.

ADAC, 757 F.3d at 1067. If Defendants wegenuinely concernedbout persons being
removed from the country and leaving thomjured in accidents without financial

recourse, they would not allow (c)(9) and (c)(E&D holders to obtaidriver’s licenses.
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Although not directly argued, Defendarttave suggested two additional ration
bases for their policy. Defendants argue thatr concern about “consistent applicatic
of ADOT policy” provides a rational basisSeeDocs. 269 at 19-2®70, 1 151. They
point to ADOT's three critea for determining whether aBAD is sufficient proof of
authorized presence — criteria that suppbsdreat equally those who have forma

immigration status, are on a path to obtairioigmal immigration status, or who receiv

relief expressly provided for in the INA. D0248, | 31. But the same policy grants

driver’s licenses to (c)(9) and (c)(10) applicaeten though they daot appear to satisfy
these requirements. AsetiNinth Circuit noted iPADAC, “we are unconvinced that
Defendants have defined a ‘path to lawfudtss’ in any meaningful way. After all

noncitizens’ applications for adjustment sthtus or cancellation of removal [(c)(9) an

(c)(10) holders] are often denied, so the iggol ‘path’ may lead to a dead end.” 7%

F.3d at 1065.

Defendants also argue that their drivditense policy is “rationally related tg
ADOT's statutory obligation iradministering A.R.S. 8 28-3B8(D).” Doc. 269 at 17.
But as noted above, Defendsingranting of driver’'s licenses to (c)(9) and (c)(1(
applicants who present EADsaknot appear to be morensistent with § 28-3153(D)
which requires that the applicant’s presebeeauthorized by federal law — than grantir
of licenses to similarly situated DACrecipients who presents EADs.

In summary, the Court concludes that Defendants’ distinction between DA

recipients and other EAD holders does rsatisfy rational basis review. While

Defendants have articulated concerns that bealegitimate state interests, they have r
shown that the exclusion of DACA recipientgagionally related to those interests. Th
Court is not saying that the Constitution reqsithe State of Arizona to grant driver’
licenses to all noncitizens. But if the Stal®ases to confer licenses on some individus
who have been temporarily authorizedstay by the federal government, it may not de

them to similarly situated individualsitivout a rational basis for the distinction.
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REQUEST FORA PERMANENT INJUNCTION
l. Legal Standard.

An injunction is “an extraordinary remedy never awarded as of rightiriter v.
Natural Res. Defense Council, In&55 U.S. 7, 24 (2008). A plaintiff seeking
permanent injunction must shd\{d) that it has suffered amreparable injury; (2) that
remedies available at law, such as monetary damages, are inedegoampensate for
that injury; (3) that, consefing the balance of hardships between the plaintiff 3
defendant, a remedy in equigywarranted; and (4) that tipeiblic interest would not be|
disserved by a permanent injunctioreBay Inc. v. MercExchange, LL&G47 U.S. 388,
391 (2006). “While ‘[tlhe decisin to grant or deny permanenjunctive relief is an act
of equitable discretion by the district couthe ‘traditional principles of equity’ demang
a fair weighing of the factsrlisted above, takg into account thenique circumstances
of each case.”La Quinta Worldwide LLC v. Q.R.T.M., S.A. de CA62 F.3d 867, 880
(9th Cir. 2014) (quotingBay 547 U.S. at 391, 394).

Il. Irreparable Harm and Ad equacy of Legal Remedies.
A. Harm to Individual Plaintiffs.
The Ninth Circuit found that the indowal Plaintiffs are suffering irreparablg

harm as a result of Defendants’ policy:

Plaintiffs in this case have proda ample evidence that Defendants’
pollc_?{ causes them to suffer irreparable harm. In particular, Plaintiffs’
Inability to obtaindriver’s licenses likely causes them irreparable harm by
limiting their professional opportunities.Plaintiffs’ ablity to drive is
mteEraI to their ability tovork — after all, eightyseven percent of Arizona
workers commute to wk by car. It is unsurprising, then, that Plaintiffs’
inability to obtain driver’s licenses &éhurt their ability to advance their
careers. Plaintiffs’ lack of driver's licenses has prevented them from
applyln% for desirable entry-level jobs, and from remaining in good jobs
where t e%/ faced possible promotiohikewise, one Plaintiff — who owns
his own business — has been unatdeexpand his business to new
customers who do not live near his hem Plaintiffs’ lack of driver's
licenses has, in short, diminisheceithopportunity to pwsue their chosen
professions.  This “loss of opportimito pursue [Plaintiffs’] chosen
profession[s]” constitutes irreparable harm.

ADAC, 757 F.3d at 1068.
In their summary judgment briefing, dhtiffs have presented uncontradicte
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evidence that their ability to obtain a driver’s licendeas caused a “&s of opportunity

to pursue [their] chosen profession.ld. One Plaintiff is a self-employed graphi

O

designer. Doc. 259-6 at 33Because she is unable to obtaidriver’s license, she relies
on public transportation. Do259-7 at 421. Using publicansportation instead of a car
causes her to spend roughly the same anmfuitine working on heclients’ projects as
she does travelling to meet those clients. 28@-6 at 334. Plaiiff’'s inability to drive
has forced her to decknwork from clients.ld. at 342-45; Doc. 259-@t 423. Another
Plaintiff is interested in beooing an Emergency Medical Tlaician. Doc. 259-7 at 34.
He has been unable to pursue this careealise the local fire department requires
driver’'s license for employment.ld. at 35. A third Plaintiff turned down a jol
opportunity partly because she was ugabldrive with adriver’s license.Id. at 155-56.
Other Plaintiffs have been unable to parsiew jobs or devebusiness opportunitieg
because of their ability to drive. See, e.g.Doc. 259-3, | 264-77.

The Court finds that the deniaf driver’s licenses has gsed Plaintiffs irreparable
harm. Although Defendants dispute the extamd details of Plaintiffs’ harm (Doc. 269
at 25-31), they have not showlmat there is a genuine issag to whether the individua
Plaintiffs have lost employment opportunitie¥he Court finds that monetary damages
cannot fully compensate Plaiffisi for their harm and that d@al remedies are inadequaté.
See Chalk v. U.S. Dist. Court Cent. Dist. of C840 F.2d 701, 709 (9th Cir. 1988
(finding that an alternate jotnat did not use plaintiff's ‘lglls, training or experience
[was a] non-monetary deprivatiband a “substantial injury”).

B. Harm to Coalition Members.

The Arizona Dream Act Coalition has bghi suit both on its own behalf and op

behalf of its members. Dot73, 1 18. The Gdition claims that Defendants’ policy ha

UJ

irreparably harmed its members by deprivthgm of employmentmportunities. Doc.
259-2 at 37-38. The Court agrees. eO@oalition member ctently works in a
temporary position. Do 259-7 at 3. She has beanable to acquire a permanemnt

position at her place of work because sacposition requires a driver’'s licensed.
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Another member works as a nutritionisithaugh she has been trained as a d
technician.Id. at 199-202, 225-26. $hwas not able to pursugad opportunity as a diet
technician because her employer requitet she have a driver’s licenshl. at 236-37.

As with the individual plaintiffs, the Gdition has shown thaDefendants’ policy has

caused its members to lospportunities to pursue theihosen professions. The Cour

finds this to be an irreparable harm tienot compensable by legal remedigsDAC,
757 F.3d at 1068.

[ll.  Balance of Hardships and the Public Interest.

In deciding whether to grant a perreah injunction, “courts must balance the
competing claims of injury @hmust consider the effect @ach party of the granting or

withholding of the requested relief. . . [arsljould pay particular regard for the public

consequences in employing the extdinary remedy of injunction.Winter, 555 U.S. at

24 (quotation marks and citations omittedge Amoco Prod. Co. v. Vill. of Gambell,

Alaska 480 U.S. 531, 546 n.12 (1987) (findi that the standds for a permanent
injunction are “essentially theame” as for a preliminary injunction). Addressing the
factors, the Ninth Circuit held:

[Bly establishing a likelihood that Defendants’ policy violates the U.S.
Constitution, Plaintiffs have also ellizhed that both the public interest
and the balance of the eties favor a preliminary joinction. It is clear

that it would not be equitable or in tpablic’s interest to allow the state to
violate the requirements of federal law, especially when there are no
adequate remedies availabl@n the contrary, theyblic interest and the
balance of the equities favor preYfamy] the violation of a party’s
constitutional rights.

ADAC, 757 F.3d at 1069 (quotation rka and citations omitted).
The Court agrees. The government ‘fuainsuffer harm froman injunction that
merely ends an unlawful practiceRodriguez v. Robbing15 F.3d 1127, 1145 (9th Cir

_ 8 Because of this conclusion, the Counid it unnecessary to address whether
Coalition as an organization hasffered irreparable harm tts organizational mission.
ggleggg)c. 259-2 at 38 (citing/alle del Sol v. Whiting732 F.3d 10061029 (9th Cir.
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2013). And the public has littleterest in Defendants’ contiing a policy that violates
the Equal Protection Clause.
IV.  Scope of Injunction.

The parties disagree on whether the Cououkhenter an injurton that applies
to all DACA recipients, as opposed to apptyimerely to the nandeplaintiffs in this
action. Docs. 288, 290. The Ninth Circuishzeld that an injunction should be limite

[oX

to the named plaintiffs unlessetltourt has certified a clasZepeda v. I.N.$753 F.2d
719, 727-28 & n.1 (9th Cir. 1983). The NinCircuit has also held, however, that an
injunction is not overbroad begse it extends benefits to persons other than those before
the Court “if such breadth is necessary teegorevailing parties the relief to which they
are entitled.” Easyriders Freedom .EG.H.T. v. Hannigan92 F.3d 1486, 1501-02 (9th
Cir. 1996) (quotind@Bresgal v. Brock843 F.2d 1163, 1170-71tf0Cir. 1987)). Because
the Coalition seeks relief on behalf of isembers, the Court concludes that the
permanent injunction shtiapply to all DACA recipients Requiring state officials at
driver’s license windows to slinguish between DACA rguients who are members of
the Coalition and those who are not is impiad, and granting amjunction only with
respect to the named plaintiffgould not grant the Coalitiotine relief it seeks on behal
of its members.

IT IS ORDERED:

1. Plaintiffs’ motion for summaryjudgment and a permanent injunction
(Doc. 251) igyranted.

2. Defendants’ motion for sumary judgment (Doc. 247) égenied.

3. Defendants and their officialsgents, and employees, and all persans

acting in concert or participating withem, are perman#y enjoined from
enforcing any policy or practice bwhich the Arizona Department of
Transportation refuses to accept Eaywhent Authorization Documents
issued under DACA, as proof thatetldocument holderare authorized

under federal law to be present ihe United States for purposes of
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obtaining a driver’s license state identification card.
4. The Clerk is directetb terminate this action.
Dated this 22nd day of January, 2015.

Nalb ottt

‘David G. Campbell
United States District Judge
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