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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Mary McCormack, et al., No. CV-12-02547-PHX-DGC
Plaintiffs, ORDER
V.

Safeway Stores Incorporated,

Defendanh

Defendant Safeway Storebic. (“Safeway”) has filed a motion for summary

judgment. Doc. 59. The motion is fullyriefed. The Court will grant Defendant’s
motion’

l. Background.

Safeway Stores Incorporated Doc.|80

Plaintiffs are two women, Mary Miormack and Samantha Stabenchek, who

worked as cashiers for a Safgwstore in Scottsdale, ArizondMicCormack is the mother
of Stabenchek. Stabchek was 17 years old when started work at Safeway, and

appears to have been a minor dutimg events at issue in this case.

On March 3, 2011, Jose Lopez, a gaheclerk at the store, cornered Ms.

Stabenchek, grabbed her buttocks, and kissed bec. 41, § 15. Plaintiffs allege that

the assault was the culmir@ii of months of sexual hasment in which Lopez made

inappropriate comments to S&aizhek in the work place and sent her sexually expljcit

! The request for oral argument is denieecause the issues have been ful
briefed and oral argument witiot aid the Court’'s decisionSee Fed. R. Civ. P. 78(b);
Partridge v. Reich, 141 F.3d 920, 926 (9th Cir. 1998).
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text messagesld., 1 16; Doc. 68, 1 255-58. After the assault, McCormack reported

Lopez’'s conduct. Stabenchgiarticipated in Safeway’s ternal investigation of the
assault, which led to Lopeztsrmination on March 26, 2011d., 11 19, 21.

Less than a month after reporting thexus#¢ assault, Plaintiffs were both
interviewed about McCormackalleged violation of Safewag’coupon policy. Doc. 67
at 4. Safeway alleges that in late DecemP010, a Safeway sety analyst reported
that it appeared as though McCormack wadating the company’s coupon policies.

Doc. 60, 11 168-70. The agsl allegedly discovered moevidence of coupon abuse

which she reported to a loss preventinvestigator in April 2011.1d., § 174. The

investigator confronted Stabenchek and McCarknin connection withis investigation.

~—+

McCormack was suspended pending further iigason. Doc. 59 at 9. Feeling tha
their honesty was impugned “on the heeat§’their reports abduLopez’s misconduct,
Plaintiffs resigned on April 12011. Doc. 67 at 5.

Stabenchek has asserted sexual harassandrretaliation claims against Safeway
under Title VII of the Civil Righé Act of 1964, 42 U.S.C. § 200@eseq. (“Title VII”)
and the Arizona Civil Rights Act, A.B. 88 41-1463 and 41-1464 (“ACRA")
McCormack has asserted retaliation claiagainst Safeway under Title VII and thge
ACRA?

Il. Legal Standard.

A party seeking summary judgment “bears the initial responsibility of informing
the district court of the basis for its moti@nd identifying those portions of [the record]

which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary judgment is appropriate if| the

evidence, viewed in the liginhost favorable to the nonmovipgrty, shows “that there is

no genuine dispute as to any material ot the movant is entitled to judgment as| a

> Safeway moves for summaryJ'_udgm_ent alh of Plaintiffs’ claims, state and
federal, but addresses only federal di

Doc. 59. Plaintiffs likewisdimit their arguments to feddréaw. Doc. 67. The Court
therefore will limit its anafsis to the federal-law requirements for these claims.
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matter of law.” Fed. R. Civ. P. 56(a). ®rdisputes over facts that might affect the
outcome of the suit will preclude the entoy summary judgment, and the disputad
evidence must be “such that a reasonabig gould return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Furthermore, the
party opposing summary judgment “may not tgsbn the mere allegations or denials pf
[the party’s] pleadings, but . . . must detth specific facts showing that there is |a
genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586 n.11 (1986)see Fed. R. Civ. P. 56(e). If the ielence submitted bthe non-moving
party is merely colorable or is not sigodntly probative, smmary judgment may be
granted.Anderson, 477 U.S. at 249-50. Because ¢bddly determinations, the weighing

of evidence, and the awing of inferences from the facare jury functions, the evidenc

D

of the non-movant is to be leved and all justifiable inferees are to be drawn in her
favor. Id. at 255 (citingAdickesv. SH. Kress& Co., 398 U.S. 144, 158-59 (1970)).
lll.  Harassment Claims.

Title VII provides that an employer manot “discriminate against an individual
with respect to [her] congmsation, terms, conditions, or privileges of employmént
because of [her] . . . sex[.]” 42 U.S.€2000e-2(a)(1). Sexbarassment constitutes
unlawful discriminaton under Title VII. Meritor Sav. Bank v. Vinson, 477 U.S. 57, 66

[oX

(1986). If the harassing employee is theimts co-worker, the employer may be hel
liable only if it was negligent ircontrolling working conditions.Vance v. Ball Sate
Univ., 133 S.Ct. 2434, 2439 (20113“In cases in which thbarasser is a ‘supervisor,
however, different rules apply,” and the @oyer may be held vicariously liabléd.

A. Vicarious Liability.

~—+

Safeway asserts that it cannot be hetdariously liable for Lopez’s harassmer
because Lopez was not Stabenchek’s supmtvi®oc. 59 at 11.“[A]ln employee is a
‘supervisor’ for purposes of vicarious liabilibpnder Title VII if he or she is empowered
by the employer to take tangible emygnent actions against the victim.Vance, 133

S.Ct. at 2439. “The ability to direct anotlemnployee’s tasks is sirtypnot sufficient” to
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give rise to “supervisor” statudd. at 2448. Instead, supervisors araatinct class of
agent [empowered] to make economic decisiaffecting other ephoyees under his or
her control. . . . Tangible employment acis are the means by which the supervis
brings the official power of the emigise to bear on subordinates.1d. (internal
guotation marks and citation omitted) (emphasis in original).

Lopez was a front end manager wh8mbenchek becaman employee at
Defendant’s Scottsdale locati, but he had been demotidgeneral clerk by the time
much of the alleged harassmémbk place, including the sedusssault. Doc. 60, 1 78
79, 85, 93. The distinction ot important, however, becauseither front end manager
nor general clerks quajifas supervisors undd&ance. Front end managers and gener
clerks lack authority to make economicc#ons affecting otheemployees under their
control. Front end managers and generalksl are not empowerdyy Safeway to hire,
promote, demote, fire, increase pay, desgepay, or impose any economic change
any employees. Doc. 60, § 78, 93; Doc. 60-2, 11 20, 24.

Plaintiffs assert that Lopez watabenchek’s supervisor undénce because he
was in charge of the store during someStdbenchek’s shiftsna because he sat in 0
Stabenchek’s initial job interview and assuhedt that she would get her hired. Doc.
at 8; see Doc. 68, 11 78.1, 78.2.Plaintiffs have presented evidence that front €
managers occasionally directed other employeessgn documents that Safeway “uses
bind their employees.” Doc. 68,  94ske Doc. 77-1 at 28. In alition, Plaintiffs assert

that front end managers asapervisors because they have significant decision-mal

power, including telling employeeaghen to clock out and when to take breaks. Doc. 6

1 94.3;see Doc. 77 at 9. But Plaintiffs havequided no evidencéhat Lopez had any
ability to influence Stabenelt’s employment beyond deteining the timing of her
breaks and the manner in whishe performed her job, aMdnce states that “the ability
to direct employee’s tasks igmgply not sufficient” to justifya finding that a manager is 3
supervisor for purposes oftle VII vicarious liability. Vance, 133 S.Ct. at 2448Vance

requires Plaintiffs to show that Lopez had power to make economic decisions affe

or
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Stabenchek’s employment at Safeway sucthasbility to fire, hire, promote, or chang
Stabenchek’s compensatioRlaintiffs have presented ravidence that Lopez possesss
such authority.

Plaintiffs’ reliance onLindquist v. Tanner, No. 2:11-31812013 WL 4441946

(D.S.C. Aug. 15, 2013), is migzed. The plaintiff infanner presented evidence that the

harasser was able to impact the plainti#siployment status. The harasser active

recruited the plaintiff because he thoughé shight be a good fitor the job, multiple
sources confirmed that the harasser had stasdhe “owned” the plaintiff, one listene
interpreted the harasser'sasments as implgg that he had the ability to determin
whether or not plaintiff would becomefall-time employee, and the harasser was t
most senior employee on-sitdd. at *4. Plaintiffs havdailed to provide comparable
evidence showing that Lopez hdwe ability to affect Plaintis’ employment. Plaintiffs
rely on evidence that Lopez niaipated in Stabnchek’s hiring proess. Safeway has
shown, however, that while Lopez saton Stabenchek’s initiab-minute screening
interview, she was not offered a position atehd of the interview orequired to fill out
any paperwork. Do®&0, I 11. After the short interwiewith Lopez, the hiring decision
was made by a different Safeway eoyde after an hour-long interviewd., Y 12-13.
Stabenchek’s unsupported allegations that zqpayed a significant role in her hiring
process are insufficient to withstand a motion for summary jeagnparticularly in light
of Defendant’s evidence to the contrar§ee Matsushita Elec. Indus. Co., 475 U.S. at
586 n. 11. In addition, the fact thabjez was occasionally the person in charge
Safeway’s Scottsdale store is a¢ay from the authority required Byance.

Undisputed facts show that Lopez was Stdbenchek’s supervisor as a matter
law. As a result, Safeway cannot be hethriously liable for Lopez’s harassment.

B. Liability in Negligence.

Where harassment by a co-worker is alledbe employer can be held liable on
if “its own negligence is @ause of the harassmentBurlington Indus., Inc. v. Ellerth,
524 U.S. 742, 7591998). Title Vllliability is direct, not derivative.Svenson v. Potter,
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271 F.3d 1184, 1191 (9th 1ICi2001). Thus, an employe&s responsible for its own
actions or omissions and not for a co-work&@sassment. “If the employer fails to tak
corrective action after learning of an emmels sexually harassing conduct, or tak
inadequate action that emboldens the harasseontinue his misconduct, the employs
can be deemed to have ‘adeplf] the offending conduct and its results, quite as if th
have been authorized affirmadly as the employer’s policy.” Id. at 1192 (quoting
Faragher v. City of Boca Raton, 524 U.S. 775, 789 (1998)).

An employer cannot be held liable for misconduct of which it is unaw
Swenson, 271 F.3d at 1192, and the employdigbility runs onlyfrom the time it “knew
or should have known about thenduct and failed to stop itEllerth, 524 U.S. at 759.
“Notice of the sexually harassing conducggers an employer’s duty to take prom
corrective action that is ‘reasonablyladated to end the harassment.Snvenson, 271
F.3d at 1192 (quotinglichols v. Azteca Rest. Enters,, Inc., 256 F.3d 864, 875 (9th Cir
2001)). “The reasonablenesstioé remedy depends on itslap to: (1) ‘stop harassment
by the person who engaged in harassmemtg (2) ‘persuade pential harassers to
refrain from unlawful conduct.””Nichols, 256 F.3d at 875 (quotiriglison v. Brady, 924
F.2d 872, 882 (9tiTir. 1991)).

Safeway asserts that it cannot be Heldle under a negligence theory becaus
although Stabenche#aims that Lopez had been madgihundreds of sexual comment
and sending thousands of selmmessages to her for months before the March 3 incid

Stabenchek never tolthyone about any alleged harassmuenil March 5, the day beforeg

McCormack reported it to Safewa Doc. 59 at 13. Plaintiffeejoin that Safeway can be

liable because one of Safeway’s managesented Lopez harassiif@jabenchek and did
nothing to stop it. Doc. 67 at 9.

In her deposition, Stabenchek admittealt tshe did not tellrayone about Lopez’s
inappropriate conduct — includy her mother and her boyfriend — until after the sex

assault occurred. Doc. 60-1 at 104-05. rRiffis assert, howevethat Safeway knew or

are,

e,

S

hal

should have known @it Lopez’s sexually harassing conduct before he sexuglly
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assaulted Stabenchek. ®®&7 at 3, 9. Stabenchek testified that about one month b
the sexual assault, Megan Ordpa second assistant mgeg approached Stabenche
about an incident Oxford had witnessed. D&l at 115. Oxford told Stabenchek th
she saw an exchange between Lopez andeBthlek after which 8benchek looked at
Lopez like she was disgustetd. Oxford had not heard whabpez said, but she urge
Stabenchek to share anythititat Stabenchek thought Oxford needed to knadd:. at

116. Stabenchek declinedgbare any specific information with Oxford because she
uncomfortable and embarrassed. Oxford agaked Stabenchek if she wanted to rep
anything, but Stabencheksponded that Lopez was jligting a “creep” and that she dif
not want to report anythingd. at 139.

Oxford’s observations, and Stabenckelsubsequent responses to Oxford
guestions, did not put Safeywan notice of Lopez’s sexlha harassing conduct toward
Stabenchek. In facGtabenchek declined thare the very facts that would have p
Safeway on notice that Lopez was engagimgexual harassmenflthough Stabenchek
told Oxford that Lopez was being a “cpgethat uninformative comment was not enoug
to communicate that Lopez wasasally harassing Stabenchek.

Stabenchek testified in her depositioattthe conversationitih Oxford occurred,
at Oxford’s suggestion, in the managerfice, and that Oxford showed Stabenchg
something on a computer screen (Stahekccould not recall what it was) whick
suggested that Lopez had previously beenated for sexual harassnierDoc. 60-1 at
140-41. Although this testimony could beewied as evidence that Safeway knew
prior sexual harassment by Lopez, it aBagests that Safeway took action agair
Lopez for his prior conduct and that Oxford was attempting to ferret out the
concerning the encounter shavsaetween Lopez and Stabeekh The undisputed fact
remains that Stabenchek dmbt tell Oxford what Lopez &h or that she was being

sexually harassed by him, even afftford encouragebier to do sG6.

* Safeway fr)]resents evidem that Lopez was not previously demoted for sex
harassment and had not bete subject of any prior sexual harassment complai
Doc. 60, 1 91. For purposes of this mati however, the Court takes Stabenchel
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Once Safeway actually learned of Lajsesexually harassing conduct, it took

prompt corrective action. &venchek told hemother about the dpez’s harassment or

Saturday, March 5. Doc. 60&at 29. McCormackold second assistant manager Ryan

Sunday, March 6.1d. at 32. By Monday March The store manager, Anthony Duran,

and a human resources advisor, Joyce Camantiafed an investigation of the incident.

Lopez was interviewed later that day andswamediately suspended pending the results

of the investigation. Doc. 6B at 12. Lopez never returnemlwork at Safeway and was

fired on March 17.1d.

Relying on Swinton v. Potomac Corp., 270 F.3d 794 (9th Cir. 2001), Plaintiff$

argue that, because Safeway failed to @né\Lopez’s sexually harassing conduct aim
at young girls, and because many of Safewayher employees engaged in similar forr]
of sexual harassment, Safewayat be considered to hagaforced its anti-harassmen
policy in good faith.Doc. 67 at 9. IiBwinton, the plaintiff demonstrated that, in additio
to management’s knowledge if his harassmtre plaintiff was constantly subjected t
racial slurs by co-workers, supervisors, anfficers of the defendant corporation. Th
Ninth Circuit concluded that the defendamultl not be considered to have proper
implemented its anti-harassmeadlicy when it was clear thatany employees at various
levels of management actively participatedtie harassment. Prtaiffs allege that
employees and managers at Safeway engegedxually charged conversations, joke
and touching, citing to Stabeimek’s deposition. Doc. 67 &f Doc. 68, | 265.

The cited testimony does not, howeveupport an inference of widespread

harassment. Stabenchek testified thattslee saw Lopez slap another female employ
on the bottom, but that the woman did not apgde be offendedDoc. 68, Ex. L at 41-
42. Stabenchek also testified that shartieothers making sexual comments, but tf
“[i]t was just joking” (id. at 37), nobody appeared to be offendelddt 38), she was not

offended (d. at 41), and she never comipked about the jokingid.). To constitute

tesztisrréony regarding the information time computer screen as truénderson, 477 U.S.
at .

-8-
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harassment, sexual conduct or statements must be unwelCGoagv. M & O Agencies,
Inc., 496 F.3d 1047, 1055 (9@ir. 2007). Stabenchek’'ssmony suggests that the

joking she observed wasot unwelcome, and the Couwtannot conclude that joking

174

which does not amount to harasstis sufficient to haveut Safeway on notice tha
harassment was occurring in its store or being perpetrated by Lopez.

The Court concludes that Plaintiff syanot presented ewdce from which a
rational jury could find Safeway liable for fasment under a negligence theory. The
Court will therefore enter summajydgment on the harassment claims.
IV. Retaliation Claims.

Plaintiffs allege that Safeway terminatdteir employment in retaliation for the
reporting of Lopez’s sexual harassment. UrRl&04 of the Civil Ryhts Act of 1964, it
is unlawful “for an employer to discriminategainst any of his employees . . . becayse
[the employee] has opposed any practicedenan unlawful employment practice by
[Title VII], or because [the employee] havade a charge, testified, assisted, [or
participated in any manner in an investigatiprgceeding, or hearg under [Title VII].”
42 U.S.C. § 2000e-3 (2000). To make oyiriama facie case of retaliation, a plaintiff
must show that “(1) she engaged in atected activity, (2) gh suffered an adverse
employment action, and (3) there wascausal link between heactivity and the
employment decision.” Raad v. Fairbanks North Star Borough Sch. Dist., 323 F.3d
1185, 1196-97 (9th Cir. 2003)The Supreme Court has heliat Title VII retaliation
claims “must be proved according to traditibpanciples of buifor causation, not the
lessened causation test stated in 8 2000e-2(itdjilv. of Tex. Sw. Med. Ctr. v. Nassar,
133 S.Ct. 2517, 2533023). “This requires proof thaterunlawful retaliation would not
have occurred in the absence of the allegezhgful action or actions of the employer.’
Id.

UnderMcDonnel Douglas Corp. v. Green, 411 U.S. 792 (1B3), once Plaintiffs
make out grima facie case of retaliation, “the burdenifth to [Safeway] to articulate a

legitimate, non-discrimirtary reason for the adverse employment actiohfanatt v.
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Bank of Am., N.A., 339 F.3d 792, 800 (9th Cir. 2003)f Safeway articulates such :
reason, Plaintiffs “bear[] the ultimate burdeihdemonstrating that the reason was mers
a pretext for a disaminatory motive.” Id. (internal quotation marks and citatio
omitted).

A. Stabenchek’s Retaliation Claim.

Plaintiffs allege that Sta&mchek was constructively disecgad. Doc. 67 at 13. In
a harassment case, a plaintiff must shioavassing behavior “sufficiently severe d
pervasive to alter the conditis of [their] employment.”Meritor, 477 U.S. at 67. To
establish constructive discharge, “the pldintiust make a furtheshowing: [s]he must
show that the abusive working environméeicame so intolerable that her resignati
gualified as a fitting responsePa. State Police v. Quders, 542 U.S. 129, 134 (2004).

Stabenchek does not provide adequateeend to sustain a claim of constructiV

discharge. Stabenchek tieed in her deposition thashe was very uncomfortable

working at Safeway after the incident witlopez because of the way her co-worke
looked at her and becausf what she imagingtiey were thinking.Doc. 60-1 at 121-22.
Stabenchek admitted, however, that no ongad¢way confronted her about the incide
with Lopez or suggested thateshhould not haveomplained.ld. In fact, she stated tha
no one broached the subject of Lopdenination or his assault at alld. Stabenchek
was questioned about misuse of coupons,shet was never subjected to any form

discipline.

Title VII does not embody &eneral civility code.” Faragher, 524 U.S. at 788.
“[S]imple teasing, offhand comments, andl&ed incidents (unless extremely seriou
will not amount to discriminatory changestire ‘terms and conditionsf employment.™
Id. Where Stabenchek does not even allegsihg, offnand comments, or any concre
examples of retaliation, tH@ourt must conclude that Safay’s conduct did not create al
abusive working environmerso intolerable as tqustify her resignation. Suders, 542
U.S. at 134 see also Manatt, 339 F.3d at 803 (“Mere ositism in the workplace is nof

grounds for a retaliation claim[.]").

-10 -

DI




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

The Court finds that no reasonable jummuld conclude that Stabenchek was

constructively discharged. Summarydgment will therefore be entered on hg
retaliation claim.Anderson, 477 U.S. at 248.

B. McCormack’s Retaliation Claim.

Safeway argues that McCormadblas failed to establish prima facie case of
retaliation because she cannot demonstratiaal nexus between protected conduct &
an adverse employment actiomoc. 59 at 2; Doc. 79 at 10. Safeway also argues |

even if the Court finds thaMcCormack has established paima facie case, it has

el

ind
hat

articulated legitimate, nondisminatory reasons for the employment action taken against

her. Doc. 59 at 16; Doc. 7& 12. Because the Coumdis that McCormack failed tg
demonstrate a causal nexus, the Court nee¢deach Safeway’s second argument.
McCormack argues that the temporadpmity between the coupon investigatio
and her complaint against Lopezsufficient evidence to establish the third element
herprima facie case. Doc. 67 at 15. “Tempopabximity between protected activity an

an adverse employment actiomday itself constitute suffieint circumstatial evidence

of retaliation in some casesBell v. Clackamas Cnty., 341 F.3d 858, 865 (9th Cir. 2003).

The Ninth Circuit has held thain eighteen-month gap is tmng to support a finding of
causation based on timing alondlliarimo, 281 F.3d at 1065. Bthe Ninth Circuit has
found aprima facie case of causation when adweesmployment action occurred fifty
nine days after an EEOC hearinigliller v. Fairchild Indus, Inc., 885 F.2d 498, 505 (9th
Cir. 1989).

McCormack makes much of the timing $afeway’s coupon investigation. She

argues that “[t]he tight time correlation be®n Plaintiffs reporting Lopez’s conduct an
Safeway’s initiation of an investigation . .is far more than amfjuate to overcome
summary judgment.” Doc. &t 16. Althouglthe 36-day periobetween McCormack’s
complaint and her subsequent suspension taingr relevant circurstantial evidence of
retaliation, it is important to epmasize that “it is causationpt temporal proximity itself,

that is an element of [McCormack’s] prinfiacie case, and temporal proximity mere
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provides an eviddrary basis from which an inference can be drawRdrter v. Cal.
Dept. of Corrections, 419 F.3d 885, 89th Cir. 2004) (quotindg<achmar v. SunGard
Data Sys., Inc., 109 F.3d 173, 28 (3d Cir. 1997)). In ordeto demonstrate a causa
connection, McCormack mudemonstrate that the Safemwamployees who initiated the
coupon investigation were aware thae $tad engaged in protected activitgee Raad,
323 F.3d at 1197 (citinGohen v. Fred Meyer, Inc., 686 F.2d 793, 797 (9th Cir. 1982)).
McCormack has failed to show that AspIShrewsbury, the security analyst wh
discovered and reported McCormack’s alegégeupon violations in December 2010 an

April 2011, or Austin Wolfe, the loss prevention inveatmy who investigated the

alleged coupon violations, knew that Ma@mck had engaged in protected activity.
Shrewsbury and Wolfe ka both submitted swonteclarations that they were not awar

of McCormack’'s complaint about Lopez.Doc. 60-3 at 32; Doc. 60-3 at 48.

McCormack’s only response is an unsupporteegion that “it is ridiculous for Safeway
to assert that the investigators would atve reviewed Ms. Stabenchek’s and M
McCormack’s personnel files before pursuitiggir investigation. Those files surel)

would have had documentationoal [the Lopez incident].” Doc. 67 at 17. But me

argument is not enough to defeat summpgygment, and McCormack provides njo

evidence that either Shrewspuwr Wolfe knew she had gaged in protected activity.
She provides no evidence concemithe contents of personnel files or that they e
reviewed such files. Nor has she submittedie&vce that internahvestigators such as
Shrewsbury or Wolfe had anyhar way to discover an employee’s complaints abq
sexual harassment.

The Court concludes that no reasongbter could find that McCormack could
establish heprima facie case. Accordingly, the @a will grant Safeway summary

judgment on these claim#&nderson, 477 U.S. at 248.
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IT IS ORDERED that Defendant’s motion for sumary judgment (Doc. 59) is

granted. The Clerk shall terminate this action.
Dated this 12th day of February, 2014.

Nalb Gttt

David G. Campbell

United States District Judge
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