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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kent Terry, et al., No. CV-12-02659-PHX-DGC
Plaintiffs, ORDER
V.

William Newell, et al.,

Defendants.

Defendant United States has filed a motmadismiss (Doc. 114) the crossclaim d
Defendants Lone Wolf TradinCompany, L.L.C. and Andre Howard (Doc. 107). TI
motion is fully briefed. The Court will gram part and deny in part the United State
motion.

l. Background.

On December 15, 201Bprder Patrol Agent Brian Tey was killed in the Arizona
desert. SeeDoc. 1. Two years lateBrian Terry’s parents (“Rintiffs”) sued several
United States agents, Lone Wadrading Company, L.L.C(“Lone Wolf’), and Lone
Wolf's owner, Andre Howardld; Doc. 32 Plaintiffs claimed tht the United States hag
devised a complex operationathcame to be known as p@ration Fast and Furious.]
Doc. 1 As a part of this opetian, United States agentiegedly requested Lone Wolf

to sell guns to straw purchasevbo then distributed the guns Mexican drug cartels.

' Lone Wolf's request for oral argumentdenied because the issues have be
fully briefed and oral argumentilvnot aid the Court’s decisionSeeFed. R. Civ. P.
78(b); Partridge v. ReichlI41 F.3d 920, 926 (9th Cir. 1998).
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Id. Plaintiffs alleged that the guns used to kill Brian Terry were initially acquired f
Lone Wolf as a parf this operation.ld. Lone Wolf, in turn, fed a crossclaim againsi

the United States agents, seekimgemnity and damages. Doc. 48.

In a series of orders, the Court disegd Plaintiffs’ claims against the varioys

United States agents (Doc. 68yanted the United States’ timn to substitute itself as 3

defendant with respetd the Lone Wolf's crossclaim @. 70); and graed in part and

denied in part Lone Wolf's motion to ameitsl answer and crossclaim (Doc. 105). This

left standing Plaintiffs’ state-law claims agst Lone Wolf and Liee Wolf's crossclaim

against the United States. dtJnited States has now moved to dismiss Lone Wo

crossclaim for lack of subject matter juristhe and failure to state a claim. Doc. 114.

The United States also arguésat the Court can no nger exercise supplemental

jurisdiction over Plaintiffs’ ciims against Lone Wolfld.?
Il. Lone Wolf's Crossclaim.

Lone Wolf's crossclaim recounts howdgral agents approached Lone Wolf
owner, Andre Howard, and encouraged him togells to particular purchasers as part
an ongoing criminal investigationd., { 61. After several purchases, Howard asked
federal agents whether they n@elater retrieving the guns.d., 1 64. The agents

reassured Howard “that ATF was trackitige weapons and intercepting them[.]d.,

1 65. Lone Wolf alleges that the federal agemtfsct allowed the guns to be transferred

to Mexican drug cartelsld.,  75.

2 As a preliminary matter, there is a qi@s as to whether the United States
permitted to file this motion tadismiss. On the dagl thabne Wolf filed its motion to
amend its answer and crossclaim, the Court laefdatus conference with the partie
Doc. 96. During that conferea, the Court suggested thag tinited States could not filg
both an opposition to Lone Wt motion to amend and, if that failed, a motion f{
dismiss Lone Wolf's amended crossclairBeeDoc. 116-1 at 2. Nevertheless, this w:
precisely what the United States did. Lomw®Ilf and Plaintiffs tlen filed motions to
Brevent the United States from filing a nooti to dismiss and requested sanctior

oc. 116; Doc. 122. Lone Wolf also reatrd these arguments in Its response to
United States’ motion to dismiss. Doc.612 At a case management conference
September 4, 2014, the Coukenied Lone Wolf's and Plaiiffs’ motions (Doc. 116;
Doc. 122), flndlnfq that the Wied States was allowed tdef its motion to dismiss.
Doc. 130. Therefore, theo@rt will not reconsider Lon&Volf's arguments (Doc. 126)
that the United States has waived any arguments not included In its original opposit
Lone Wolf's motion to amend.
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During Lone Wolf and Andre Howard'sitral participation in the operation, they
suffered a variety of injuries. They alletiet federal agents installed video cameras
their property and, without permission, ogeththe cameras twenty-four hours a dey; (
1 78); that federal agents were behind attbEhumerous guns fro Lone Wolf's store
(id., ¥ 81); and that federal agents perforrfibdeat assessments” on Andre Howard
order to “harass and intimidate” himd., 1 83-85. Sometimet&, at an unspecified
date, Lone Wolf's particigtion in “Operation Fast @nFurious” came to lightld., 1 86.
Because of this, Lone Wolf sustained fin@hand reputational losses as “legitimate gt
purchasers” would no longer deal with the compahy., f 92, 99. Andre Howard
experienced emotional distress and anxidty,, 11 96-98. The crossclaim also alleg
that federal agents “publistieuntrue accounts” of Lon&Volf's involvement in the
operation, further damaging its reputationd., {9 87-88. Finally, federal agent
encouraged Lone Wolf to help the cover-up of the operatiotd., 1 89-90.

Lone Wolf has brought a claim for indemnity against any judgment Plain
might win against it.ld., 1 100-08. Beyond this, theossclaim focuses exclusively ol

the tort of negligencé.Lone Wolf asserts that the Unit&tates had a duty to Lone Wo

because federal agents had agréo prevent the transfef guns purchased from Lone

Wolf, thereby “assuming” a duty to grent the transfer of those gunkl., 1 109-14.

Alternatively, the United Stas had a duty to Lone Walfecause it formed a “special

relationship” with Lone Wolf. Id., 1 127-32 (citingGibson v. Kaseyl150 P.3d 228
(Ariz. 2007)). The United States allegediyeached this duty bgegligently allowing
guns to be transferred to dregrtels. Doc. 107, §f 118-20. Alternatively, the Unit
States breached its duty by failitggfollow its own regulations.ld., 1 122-26.
Significantly, this negligere claim does not appear related to the injuries Lg
Wolf suffered during its initial participation ithe operation, namelyhe improper use of

video cameras, the theft of guns from Lone ¥8ddtore, and the performance of thre

3 Lone Wolf asserts five claims agairise United States. @0 107, 17 100-32.
The first of these is for indemnity. Thenmaining four claims appear to address t
different elements of the tort of glggence, and will béreated as such.
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assessments. Nor does the claim appedeteta the publication dluntrue accounts” of
Lone Wolf’'s involvementid., 11 87-88), which would more appropriately be addres
by a claim for libel or slander. Rather, theuds is on the injuriekone Wolf suffered
because federal agents negligently allowedtthnsfer of Lone Wolf's guns to Mexical
drug cartels.See id. 11 104, 111-14, 118-2123. Specifically, wén the public learned
of the operation and Lone Ws participation in it, Lone Wolf and Andre Howard
suffered financial, reputational, and erootl injuries. The United States has n
addressed whether a negligence claim forghegiries is cognizable under Arizona law
and the Court will not do so e Rather, the United Stata$acks Lone Wolf's claim on
other grounds.

[ll.  Analysis.

The United States presents four argumemtsupport of its mton to dismiss:
(1) 28 U.S.C. 8§ 2680(h) baisone Wolf's tort claim because the claim is based
misrepresentations by federal agents; (2)ekeusive-liability provsion of the Federal
Employees’ Compensation Act isgaLone Wolf's claim forindemnity; (3) the Federal
Tort Claims Act’s statute of limitations bars @ Wolf's tort claim; and (4) the Court ng
longer has subject matter jurisdiction o¥aintiffs’ claims against Lone Wolf.

A. Misrepresentation.

Absent a waiver, sovereign immunity islds the federal government and i
agencies from suit.F.D.I.C. v. Meyer 510 U.S. 471, 475 (1994). The Federal Tq
Claims Act (“FTCA”) waives the federal government’s sovereign immunity for tg
committed by federal employee28 U.S.C. 88 1346(b),624. The government retain
its immunity as to certain s, however, including the tort of misrepresentation.
U.S.C. § 2680(h).

Sovereign immunity is preserved un@2680(h) for claimsarising out of” both
negligent and intentional misrepresentatibmited States v. Neusta®66 U.S. 696, 702
(1961). In deciding whether @daim arises out of misrepresentation, the Court “log
beyond the labels used” by the plaintifhomas-Lazear v. F.B,I851 F.2d 1202, 1207
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(9th Cir. 1988). As explained by the Supreme Court:

[Tlhe essence of an action for misregentation, whether negligent or
Intentional, is the communication ofisinformation on which the recipient
relies. Sec_tlon_2680ﬂt1_) thus relieves the Government of tort liability for
pecuniary injuries which aravholly attributable to reliance on the
Government’s negligent misstatements. . [The section] does not bar
negligence actions which focus not oe tBovernment’s failure to use due
care iIn communicating information, bradther on the Government’s breach
of a different duty.

Block v. Negl460 U.S. 289, 296-97 (1983) (phasis added). Altdugh not explicitly

stated, case law teaches that a claim arisesfauisrepresentation when the claimant
injuries would not have occurréxit for a misrepresentatiorgee id. Pauly v. U.S. Dep'’t
of Agri, 348 F.3d 1143, 1151 (9th Cir. 200@nding 8 2680(h) applied because th
injuries “are entirely the result” of misrepresentatioft)pmas-Lazear851 F.2d at 1207
(the relevant conduct must bes$ential” for 8§ 280(h) to apply). Thus, the government
“is liable for injuries reslting from negligence in performaa of operational tasks eve
though misrepresentations are collaterally involveuild v. United States685 F.2d

324, 325 (9th Cir. 1982).

If Lone Wolf's claim arises out of migpresentation, the government’s soverei
immunity would bar the claim and the Courbuld lack subject matter jurisdictiorSee
F.D.I.C., 510 U.S. at 475 (“Sovegn immunity is jurisdictionkain nature.”). The United
States’ motion under Rul2(b)(1) is a facial attack ame Court’s jurisdiction, as the
government “asserts that the allegations aoeid in the complatnare insufficient on
their face to invoke federal jurisdictionS3afe Air for Everyone v. Mey&73 F.3d 1035,
1039 (9th Cir. 2004)see also Savage v. Glendale Union High S&#3 F.3d 1036, 1040
n.2 (9th Cir. 2003) (distinguishing facial anactual attacks on jurisdion). In a facial
attack, the Court “assume[s] gintiff's factual allegations to be true and draw[s] 4
reasonable inferences in his favor.Doe v. Holy See557 F.3d 1066, 1073 (9th Cir
2009) (quotingNolfe v. Strankmarg892 F.3d 358, 362 (9th Cir. 2004)).

At this stage, the Court cannot séilyat Lone Wolf's ijuries are “wholly

attributable to reliance” on misrepresentations by federal ag&ats.Block460 U.S. at
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297. The United States reatti® crossclaim as assertingttihe misrepresentations b
federal agents were the only reason Lone Walticipated in the operation and sufferg
injuries. The alleged misrepresentationsauitedly played an important role in Lon
Wolf's decision to participatdyut they were not the sole reas Lone Wolf also asserts
that it needed to be “respaowes to a request by . .. fedd law enforcement officers,”
particularly because it was a licenseetloé ATF “whose offices and agents werg
requesting and encouraging the assistanaasfs-claimants.” Doc. 107, § 6&esalso
id., § 97. Reading the crossclaim as &ole, it would appear that the allege
misrepresentations and the inherent pressudealing with the federal government wet
reasons for Lone Wolf's participatidn.In other words, even if federal agents had r
made the misrepresentationshad simply refused to say atwould happen to the guns
Lone Wolf may still have chosen to participatindeed, Lone Wolf alleges that it bega
to participate before the misrepresentations were maBec. 107, 7 62. In this Circuit,
“the Government is liable for injuries s@lting from negligence in performance d
operational tasks even though misrepnésons are collaterally involved.Guild, 685

F.2d at 325. Thus, the United States may be liable for gfigeace in conducting
“Operation Fast and Furious” even though eysesentations played a role in Lor

Wolf's decision to participate.

~ *In one part of the crossclaim, Lone Wetates that “[tlhe only reason crosg
claimants sold the guns . was because the employees of the United States req{
them to make the sales and assguthem that the sold gunswd be interdicted . . . ."

Id.,  103. The United States cites this gaa(fhtas proof that the misrefresentatians
n

were the “only reasonlone Wolf participatedn the operation. SeeDoc. 114 at 10.
Even in this paragraph, however, Lone Wol€lsar that the inherent pressure of deali
with the federal government was also a reason for its participation.

~° This distinguishesawrence v. United State840 F.3d 952 (@ Cir. 2003), on
which the United States reliedoc. 131 at 7. Ihawrence the plaintiff suffered sexual
abuse from a man working at a foster homd. at 954. When the foster home h3
initially hired the man, he was a participant in the Federal \&&ti&=curity Programid.
As part of the foster home’s backgroundceck, the foster home lked with the man’s
supervising officer. Id. The officer misrepresentethe man’s criminal record;
specifically, he failed to infornmthe foster home that th@an had been involved in &
crime of violence.ld. The foster home had a policy of_uteln%to hire persons convicte(
of a crime of violence.ld. But for the misrepresentation, the man would not have b
hired and the plaintiff would not have beabused. The court, ¢hefore, found that
§ 2680(h)’s misrepresentation exception appliked.at 958.
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The United States relies dreaf v. United State$61 F.2d 740 (9th Cir. 1981)
which stated that “misreprestation was definitely aignificant factorrelied upon by
plaintiffs in maintaining their suit, anddtsuit is therefore barred by [§ 2680(h)]d. at
742 (emphasis added). But the suggestidpeif that misrepresentation need only be
“significant factor” for 8§ 2680(h) to applgonflicts with the Supreme Court’s late
decision inBlock v. Neal460 U.S. 289 (1983), which held that § 2680(h) applies whe
plaintiff's injuries “are wholly attribudble to reliance on the Government’'s [fals
statements].” Id. at 297. Block found that § 2680(h) di not apply because “theg
Government’s misstatements [were] resEsentialto plaintiff's negligence claim.” Id.
(emphasis added}ee also Sabow v. United Stat@8 F.3d 1445, 145@th Cir. 1996)

(“We focus our § 2680(h) indgry on whether conduct thabostitutes an enumerated tor

Is ‘essential’ to a plaintiff'<laim.”). Drawing all reasonablaferences in favor of Lone
Wolf, see Holy Sees57 F.3d at 1073, the crossclasmggests that the agents’ allege

misrepresentations are not ess#rio Lone Wolf's claims -that there were other reason
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Lone Wolf chose to participate the operation. The Court therefore finds that § 2680|(h)

does not bar Lone Wolf’s claims.

B. Indemnity.

Lone Wolf seeks indemnitfrom the United States for any judgment Plaintif
might obtain against Lone WolDoc. 107, 1Y 100-08. The lted States argues that th
Federal Employees’ Compensation Act’s (“FECA”) exclusive-liability provision bars

claim for indemnity. SeeDoc. 114 at 12-18. The exdlive-liability provision states:

The liability of the United Sttes . . . under this sulmpter or any extension
thereof with respect to ¢hinjury or death of aemployee is exclusive and
instead of all other liability of the Wied States . . . tthe employee, his
legal representative, spouse, dependerest of kin, ad any other person
entitled to recover damages from the United States . . . .

5 U.S.C. § 8116(c). The Ueil States does not disputeat Lone Wolf may seek
indemnity under the FTCA. THeTCA is clear that the UniteStates shall be liable for

tort claims “in the same manner and to theaaxtent as a private individual under [iK
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circumstances.” 28 U.S.C. § 2674. The Unifdtes instead argues that because Bi
Terry was a federal employee, FECA’scksive-liability provsion absolves the
government of liability for indemnity.

The Supreme Court has falithat “FECA’s exclusive &bility provision, 5 U.S.C.
8§ 8116(c), does not directly bar a third-partglemnity action againstéhUnited States.”
Lockheed Aircraft Cg. v. United States460 U.S. 190, 199 (1983). Rather, th
provision “was intended to govern onlyethights of employees, their relatives, ar
people claiming through or on behalf of thenhd’ at 196. The Court, however, left ope
the possibility that this provision mighrdirectly bar claims for indemnitySee Bush v.
Eagle-Picher Indus., Inc927 F.2d 445, 450-5Bth Cir. 1991).

In determining how FECA'sxclusive-liability provison affects a FTCA claim for
indemnity, courts look to #hprovisions of the FTCASee LaBarge v. Mariposa Cnty
798 F.2d 364, 368 (9th Cir. 1986). The @A directs “the courts to analogize th
government to a private actor in a simituation and apply ate law to determine
amenability to suit and bgtantive liability.” Id. at 366;see28 U.S.C. § 1346(b). This

means that “[b]Jecause FECAdemparable to a ate workers’ compensation law . . . the

United States should be entitled to the sammunity from suit enjoyed by a private

employer covered by state werks’ compensation laws.”Bell Helicopter v. United
States 833 F.2d 1375, 1378 9 Cir. 1987) (citingLabarge 798 F.2d at 366-67)xee
also In re McAllister Taving & Transp. Co., In¢.432 F.3d 216, 22 (3d Cir. 2005);
Walls Indus., Inc. v. United State858 F.2d 69, 71 (B Cir. 1992);In re All Maine
Asbestos Litig. 772 F.2d 1023, 1027 (1st Cir. 1985Thus, the key issue is whethe
Arizona’s Workers’ Compensation Act proteetprivate employer in a similar situatio
from a claim for indemnification.

Under Arizona’'s Workers’ Compensatiokct, private employers must secur
compensation for employees wlawe injured by an accident in the course of th
employment. A.R.S. 88 23-961, 23-1024n employee’s right to receive compensatig

under the Act is the employee’s “exclusive reimagainst the employer . . . [unless] th
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injury is caused by the employer’'s wilfatisconduct.” A.R.S. 8§ 23-1022(A3ee also
A.R.S. 8§ 23-1022(B) (definmn wilful misconduct as ‘@ act done knowingly and
purposely with the directobject of injuring another.”). Employers who secure
compensation in accorde@with the Act “shall not be e for damages at common lay
or by statute” unless the employee waived hghts under the Adbefore the injury
occurred. A.R.S. §23-906. The Actedonot specify whether an employer wh
complies with the Act may be liabte a third-party for indemnity.

In Unique Equip. Co. v. TR Vehicle Safety Sys., In8.P.3d 970 (Ariz. Ct. App.
1999), the Arizona Court of Ageals settled this issue. dlrourt found that when ar

employee covered by the Act sues a thirdypd‘the exclusive remedy provisions of

Arizona’s Workers’ Compensian Act bar the [third-pdy] from seekig common-law
indemnification from the employer.’ld. at 973. An exception tthis rule exists if the
employer has expressly contractedndemnify the third-partyld. (citing Superior Cos.
v. Kaiser Cement Corp733 P.2d 1158, 1163 (Ariz. CApp. 1986)). The court found,

however, that an implied contract to indemgnifould generally be insufficient to escape

the Act's exclusive remedy provisionsUnique 3 P.3d at 973 (noting that “moth

jurisdictions reject the inljgation of indemnity against an employer covered by
exclusivity provisions of avorkers’ compensation act”).

Lone Wolf argues that it is entitled todemnity because, under Arizona law
when two parties are liable fan injury, the party who is gnsecondarilyat fault may
seek indemnification from the pwarivho is primarily at fault. SeeDoc. 107 at 18 (citing
Busy Bee Buffet, Inc. v. FerreB10 P.2d 817, 821 (Ariz957)). While this proposition

may be true as a general matter, it is doeésapply to third-party indemnification claims

under the Arizona Workers’ Compensation Aehich provides the rule of decision here.

Bell Helicopter 833 F.2d at 1378 (“the United Statshould be démled to the same
immunity from suit enjoyedby a private employer covered by state worke
compensation laws.”). As discussed abovprigate employer in a similar situation al

the United States would nbe liable for indemnityunder Arizona law.See Uniquge3
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P.3d at 973.

Lone Wolf argues that because “tlgpvernment cannot meet the statutofy

requirements” of Arizona’s Workers’ Compation Act, the exclusive-remedy provisio

does not apply.SeeDoc. 126 at 10. Under the FTCAowever, the United States i

>

UJ

liable “to the same extent as a private individual uni#ter circumstances,” 28 U.S.C

§ 2674 (emphasis added), not under gshmecircumstances.See Bell Helicopter833

F.2d at 1378 (“Since the federal governmemtild never be exactly like a private actor

. it is a court’s job to find the mostasonable analogy.”). Aexplained above, a

private employer in Arizona who secures compensation for its employees under th

exclusive-liability provision ofthe Workers Compensation Act is not liable to a third

party for indemnity. By analogy, the Ued States, having secured compensation [for

Agent Terry under the exclusiviability provision of FECA, isnot liable for indemnity.
Lone Wolf also argues & the Act’s exclusive-rendy provision does not apply

because of the intentionaler “extreme and outrageous” —taee of the government’s

conduct in this caseSeeDoc. 126, 10-11. Buthe Act states that the exclusive-remedy

provision applies unless the “injury is c@d by the employer’'s wilful misconduct,

—

which is defined as “an act done knowwngind purposely with the direct object G
injuring another.” A.R.S. § 23-1022. Neithelaintiffs nor Lone Wolf has alleged that

the government acted withe direct object of injuringnother. The exception does not

apply®

V)

® There is an additional issue that Lonelf only indirectly addresses (Doc. 12
at 10-11). The issue is whetHhgrian Terry’s death would qlify as an “accident” under

Arizona’s Workers’ Compensatioict. The Act, as well as the Act’s bar on third-party

claims for ind_emni%/, ong/ applies toatins arising from accidental injurieSeeA.R.S.

§ 23-1021Unique 3 P.3d at 975. For an m;ugy accidental, it must be “unusual” g
“‘unexpected.” See Ford v. RevlQry34 P.2d 580, 586 (Ariz. 198ﬂ;v,u95an v. Am. Exp.
Travel Related Servs. Co., INn812 P.2d 1322, 1328 (Arit. App. 1995). “[A]ln injury
Is caused ‘by accident’ when either the exdércause or the resulU% injury itself i
unexpected or accidental.Paulley v. Indus. Comm/1i871 P.2d 888, 8 (Ariz. 1962).

Thus, when an employee injures his hand by deliberately punching a metal dog
Téurifs;s “self-inflicted” and not “accidental.’Glodo v. IndusComm’n of Ariz.955 P.2d

=

U

=

: (Ariz. Ct. App. 1997). Converselyhen an employer allows employees to work
in a ditch despite repeated warnings afpossible cave-in, the resultmgolnjury Is

nonetheless “accidental.Serna v. Statewide Contractors, 1429 P.2d 504, 508 (Ariz.
Ct. App. 1967)see also Ortiz v. Clintgrd28 P.2d 718 (Ariz. CApp. 1996). Thus, “an
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The Court finds that Lone Wolf has falléo state a claim for indemnity. Th¢
Court need not address tigevernment’'s additional argumsnfor dismissal of Lone
Wolf's indemnity claim. SeeDoc. 114 at 14-16 (citing/T Builders, L.L.C. v. Fisher
Roofing, Inc 197 P.3d 758, 774 (A Ct. App. 2008)Herstam v. Deloitte & Touche,
LLP, 919 P.2d 1381, 1388 (i&. Ct. App. 1996)).

C. Time Bar.

The United States argues that Lone Vgolflaims are barred by the FTCA'$

statute of limitations. “[T]he statute of limtions defense . . . mde raised by a motion
to dismiss . . . [i]f the running of the stadus apparent on the face of the complain
Jablon v. Dean Witter & Cp614 F.2d 677, 682 (9th Cir. 89). Even if the relevant

dates alleged in the complaint are beyorelstatutory period, however, the “‘complair
cannot be dismissed unless it appears beyonttdbat the plaintiff can prove no set @
facts that would establish the timeliness of the clainHérnandez v. City of El Monte
138 F.3d 393, 402 (9tRir. 1998) (quotingSupermail Cargo, Inc. v. United Staté8

F.3d 1204, 12069th Cir. 1995);see Cervantes v. City of San Die§oF.3d 1273, 1275

(9th Cir. 1993).

Under the FTCA, a “tort claim againstetiinited States shall be forever barre

unless it is presented in writing to the appiaje Federal agencyithin two years after

such claim accrues[.]” 28 UG. § 2401(b). In tis case, Lone Wolf was not required t

‘accident’ is any work-connected injury teeen the extremes of a ‘purposely se
inflicted’ injury . . . and one inflicted b[,another'lactln ‘knowingl and gurEosely with
the direct object of injuring’ the employee.’Ford, 734 P.2d at 589 (Feldman, J
concurring);see also Johnson v. Kerr-McGee Oil Indus.,,IA@9 Ariz. 393, 398, 631
P.2d 548, 553 (Ariz. Ct. Appl981) (finding that‘gross, wanton, wilful, deliberate,
intentional, reckless” behaviaoes not make amjury non-accidenty Agent Terry’s

injury was sufficiently accideat for the United States tme in an analogous position tg
employers under the Act.The Court notes thatord found that an injury was not
“accidental” when it was caused by an empityententional infliction of emotional
distress, even if the employer acted with meekless disregard as to the possibility

injury. 734 P.2d at 586. Butord is properly limited tothe special circumstances
surrounding the tort of intentionanhfliction of emotional distress. See id.at 586

(emphasizing that the injunyas non-accidental becausevas “not unexpected and wa
essentlallgnonphysmab emphasis addedgee also Green v. Wyman-Gordon G364

N.E.2d 808, 815 n.15 (Mass. 1996) (ngtcommon exception for psychological injurig
under workers’ compensation laws
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exhaust its administrative meedies by presenting its claito a federal agency becaus
crossclaims are exempt from the exhaustiequirement under 28.S.C. § 2675(a).
Doc. 105. The governmentgares that, even though LoMdolf was not required to
exhaust its administrative remedies before filing its crossclaim, Lone Wolf must stil
an administrative claim withithe two-year limitations periddecause that requirement i
contained in a portion of the FTCA separate from the exhaustion provisibes28
U.S.C.88 2401(b), 2675.

A claim under the FTCA accrues
of the injury which is the basis of his action.Hensley v. United StateS31 F.3d 1052,
1056 (9th Cir.2008) (quotingGibson v. United Stateg81 F.2d 1334, 1344 (9th Cir

whenplaintiff knows or has reason to knov

1986)). Ignorance of the involvement of gaweent employees is irrelevant to accrugl

of a federal tort claimHensley 531 F.3d at 1056 (citinByniewicz v. United Stateg42
F.2d 484, 487 (& Cir. 1984)).

Lone Wolf claims that the United Stateegligence causedone Wolf and Andre
Howard emotional, reputational, and financial harAthough the government argue
that Lone Wolf and Howard “arguably” sasted emotional injuries even before Age

Terry was murdered, and that their reputati@ral financial injurieccurred “no later

than” when theiinvolvement in Operation Fast aRdrious became publicly known, the

government provides no dates for when tidwes the claims accrde Doc. 114 at 23-
24. Nor do the pleadings state when LdMelf knew or had reason to know of theg
injuries. Lone Wolf claimghat it did not know of the relevant facts “until recent
learned of information from Congressional hegs,” but again provides no dates fc
these events. Doc. 126 at 13.

Given the very general nature of thesguments, the Court cannot say that
appears beyond doubt that the plaintiff caovprno set of facts that would establish tf
timeliness of the claim.”"Supermail 68 F.3d at 1206see also TwoRivers v. Lewiks74
F.3d 987, 991 (9th Cir. 1999). The Court therefore etetiie United States’ motion t¢
dismiss Lone Wolf's tort claims for failure to comply with B8S.C. § 2401(b).
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D. SupplementalJurisdiction.
The United States argues that because @ourt originally dismissed all of

Plaintiffs’ federal claims for lack of subjematter jurisdiction, the Court cannot exercis

supplemental jurisdiction ovePlaintiffs’ remaining state-law claims. Doc. 114 at 2

(citing Herman Family Revocable Trust v. Teddy Be&4 F.3d 802, 806 (9th Cir. 2001
(finding that if the court dismisses fededhims under Rule 1B)(1), “supplemental
jurisdiction can never exist”)).On November 15, 2013, th@ourt dismissed Plaintiffs’
Bivensclaim against various feddragents. Doc. 68. The Court stated that it w
dismissing that claim under Rule 12(b)(1) fack of subject matter jurisdiction — thg
relief requested by the moving defendantil.; Doc. 52. The Court entered fina
judgment on the claim (Do@9) and Plaintiffs filed a notice of appeal (Doc. 86).

Subsequently, the Court amended its ptdeclarify that the claim “should have
been dismissed for failure to state a claim,t fow lack of jurisdi¢ion. Doc. 98 (citing
Janicki Logging Co. v. Mateed?2 F.3d 561, 563 (9th Cir. 1994)). The United Sta
argues that the Court’s attempt to amenaitier was ineffective because Plaintiffs ha
already filed a notice of appl. Doc. 114 at 24 (citingvelch v. Fritz 909 F.2d 1330,
1331 (9th Cir. 1990(“The filing of the notice of apgmal ordinarily vould have rendered
the subsequent ruling by the district court a nullity.”)).

Under 28 U.S.C. § 1331, a district cohas jurisdiction over civil actions arising
under federal law. AMivensclaim arises under federal lavtee Bivens v. Six Unknow
Named Agents of Fed. Bureau of Narcqt#83 U.S. 388, 394-96 (1971)anicki, 42

F.3d at 563-64. Furthermore, a plaingiffoperly invokes 8§ 1331 jurisdiction when he

pleads a “colorable claim” arising under femlelaw, even if the claim is ultimately
dismissed.Arbaugh v. Y&H Corp.546 U.S. 500, 513 (2006Here, Plaintiffs asserted 4
“colorable” Bivensclaim. SeeDoc. 79 (noting that PlaintiffsBivensclaim raised a
“novel issue” not yet decided by the Ninth Gity. Dismissal, thexfore, was appropriate
only under Rule 12(b)(6), not Ru12(b)(1). The Court's faihe to properly state the

grounds for its dismissal does not changefétoe that the Court tained subject matter
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jurisdiction under § 1331.See Janicki42 F.3d at 563-64 (reaching same conclusio
An erroneous statement in an order doesdaprive the Court of statutorily-conferre
subject matter jurisdiction.

When a court has dismissed all of atya claims over which it had original
jurisdiction, the court has discretion to exise supplemental jurisdiction over remainin
state-law claims. 28 U.S.C. § 1367(cYhe Court has exercised that discretion a
exerted subject matter jurisdiction over thenamning state law claims in this case
Doc. 98.

IT IS ORDERED that the United States’ motion to dismiss (Doc. 114)asted
in part and denied in part. Lone Wolf’s claim for indemity is dismissed; Lone Wolf's
tort claims are not dismissed.

Dated this 3rd daof October, 2014.

Nalb Conttt

David G. Campbell
United States District Judge

-14 -

>

g

D




