Jones v. Alvarez et al
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Craig Murray Jones, No. CV 13-0099-PHX-DGC (LOA)

Plaintiff,
VS. ORDER
Jeff Alvarez, et al.,

Defendants.
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Plaintiff Craig Murray Jones brought thisvil rights complaint under 42 U.S.C
§ 1983 against three Maricopa County Jaildioal providers: Physician’s Assistant
(PAs) Matt Barker and Barry Johnson and Blonica Gaskins (Dacl). Before the
Court are Jones’ Motion for Preliminaryjumction and Defendants’ Motion to Dismis
(Docs. 15, 25). The Countill deny both motions.
l. Background

A detailed factual background is set fom the Court’s Screening Order (Doc. ]
at 3-12). In summary, befotes confinement, Jones was imwed in a car accident thaf
resulted, among other injuriesn cervical and lumbar spins, disc displacement
neuralgia, and intervertebral disc disorddfie received physical therapy and narcof
pain relievers, which substantially allated pain caused by his injuries.

Shortly after he arrived at the Fourthekwe Jail in June 2011, Jones repeate
informed staff of hisback injuries and his severe amdrsening pain. On October 3,

2011, he finally saw a doctor, who referred Joteean outside orthopedic specialist. Q
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October 12, 2011, Jones saw gpecialist, who ordered Ui, a non-narcotic analgesi
for moderate to moderately severe pain; Etdxa muscle relaxant; Baclofen, which ac
on the spinal cord and relievesmgand epidural injections.

Jones alleges that in Felary 2012, PA Barker disconued Ultram and Baclofen
and denied renewal of another prescrilpzin reliever, Soma, which had been ve

effective, without providing oaddressing alternative medicas or treatment for Jones

pain. Murray alleges that DGaskins denied him medicalyppropriate treatment for his

pain by failing to prescribe efféve medications. Jones alleges that PA Johnson reje
Jones’ request for Vicodin, ex though it had been suggesty Dr. Gaskins, and PA
Johnson suggested that Jones purchase ovectirger pain relieverat the commissary.
The Court determined that Jones’ allegiasi were sufficient tetate claims that
these Defendants acted witkeliberate indifference to his serious medical needa

20). In August 2013, Jones filed a Motion Rreliminary Injunction, in which he seek

an order directing Defendartts renew the Soma prescrimti and to issue him a thermal

undershirt (Doc. 15). In September 20D&fendants filed their Motion to Dismiss undg
Rule 12(b)(6), arguing that Jonedddo state a claim (Doc. 25).
. Motion to Dismiss

A. L egal Standard

A Rule 12(b)(6) motion to disiss tests the legal sufficiey of the claims alleged
in the complaint. lleto v. Glock, InG. 349 F.3d 1191, 1199200 (9th Cir. 2003).
Dismissal of the complaint, @any claim within it, may b&ased on either a “lack of 3
cognizable legal theory’ othe absence of sufficient ¢&s alleged under a cognizabl
legal theory.” Johnson v. Riverside Healthcare Sys., B4 F.3d 1116, 1121-22 (9th
Cir. 2008) (quoting Balistreri v. Pacifica Police Dep’'t901 F.2d 696, 699 (9th Cir
1990)). In determining whethea complaint states a claim under this standard,
allegations in the complaint are taken as taod the pleadings are construed in the lig
most favorable to the nonmovar@utdoor Media Group, Inc. v. City of Beaumob®6
F.3d 895, 900 (& Cir. 2007).
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A complaint must contain “enough factssiate a claim to relief that is plausibl
on its face.” Bell Atlantic Corp. v. TwombJy\650 U.S. 544, 570 (20073geAshcroft v.
Igbal, 556 U.S. 662, 677-78 (2009). A ple=agli must contain “a short and plai
statement of the claim showing thathe pleader is entitled to relief.’
Fed. R. Civ. P. 8(a)(2). But “[s]pecificdts are not necessary; the statement need ¢
give the defendant fair no@cof what . . . the claim iand the groursl upon which it
rests.” Erickson v. Pardusc51 U.S. 89, 93 (2007)nternal quotation omitted).

B. Discussion

A Rule 12(b)(6) motion to dismiss isnabst never an appropriate response wh

the Court has already screened a prisoner mppursuant to 2&8.S.C. § 1915A(b)

and directed the defendantsréspond. The standard fosdiissal under Rule 12(b)(6) i$

identical to the standard under 28 U.S8C1915A(b) (“failfure] to state a claim upor
which relief may be granted”). After éhCourt has screened a prisoner compla
pursuant to 8 1915A(b), a Rule 12(b)(6) matito dismiss should bgranted only if the
defendants can convince theu@iothat reconsideration ippropriate. Reconsideration i
appropriate only if the district court “(1$ presented with newldiscovered evidence
(2) committed clear error or theitial decision was manifestly yust, or (3) if there is an
intervening change in controlling law.”School Dist. No. 1J, Multhomah Cnty.
ACandsS, Ing.5 F.3d 1255, 1263 (9th Cir. 1993).

In their motion, Defendants argue tliamines did not allege any actions by the
that demonstrate they were deliberately ired#ht to his serious medical need (Doc.
at 4). Defendants assert that in his pleadiagmes concedes that alternative medicatig
were offered to him and that he was seemerous times by medical providers af
outside specialistsd. at 5). They submit that, at ¢ie Jones alleges a difference (
opinion regarding how his pashould be treatedd at 4). According to Defendants
such allegations fail to state a claim for deliberate indiffereidcat5-6). Jones oppose
the motion and argues that his allegations areertitan sufficient to establish a claim fg

deliberate indifference by Defendants (Doc. 33).
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The Court already screened Jones’ Complander a standariientical to that
found in Rule 12(b)(6) and deteined that his allegatiorsufficiently state a plausible
claim for relief (Doc. 12). To the extentathDefendants seek aensideration of the
Screening Order, their motion is untimely.See LRCiv 7.2(g)(2) (motion for
reconsideration must be filed hater than 14 days from dabdé the Order that is subjec]
of the motion). Moreover, Defendants preseothing that warrants reconsideration (
the Screening OrderSeeSchool Dist. No. 1J5 F.3d at 1263. Defendants’ Motion t
Dismiss will therefore be denied.

[11.  Preliminary Injunction

A. Legal Standard

A preliminary injunction is an “extraondary remedy” that may be granted on
where the movant shows thate‘lis likely to succeed on the merits, that he is likely
suffer irreparable harm in the absence of preliminary relief, that the balance of eg
tips in his favor, and that an injuian is in the public interest.’'Winter v. Natural Res.
Def. Council, Ing. 555 U.S. 7, 20 (2008Am. Trucking Ass’n, Inc. v. City of L,A59
F.3d 1046, 1052 (9t€ir. 2009). The movant has the burden of proof on each eleme
the test. Envtl. Council of Sacramento v. Slaté84 F. Supp. 2d0iL6, 1027 (E.D. Cal.
2000). Under the “serious guesms” version of the sliding-sde test, the elements of th
preliminary injunction test arkalanced, so that a stronger showing of one element
offset a weaker showing of anothetee Alliance of the Wild Rockies v. CotirélB2
F.3d 1127, 1135 (9th Cir. 2011). Regardledswhich test is applied, there is i
heightened burden where a plaintiff seeksnandatory preliminary injunction, which
should not be granted “wds the facts and law cleaflavor the plaintiff.” Comm. of
Cent. Am. Refugees v. .N.B5 F.2d 1434,441 (9th Cir. 198p(citation omitted).

The Prison Litigation Reform Act impes additional requirements on prisong
litigants who seek preliminampjunctive relief against prisoofficials and requires that

any injunctive relief be narrowldrawn and the least intrugimeans necessary to corre
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the harm. 18 U.&. 8§ 3626(a)(2)see Gilmore v. Peoplef the State of Cagl220 F.3d
987, 999 (9th Cir. 2000).

With respect to the likdhnood-of-success element, a prisoner can establish
Eighth Amendment violation arising from da&nt medical care ihe can show that

prison officials were deliberately irfterent to a serious medical needEstelle v.

Gamble 429 U.S. 97, 104 (1976).This requires two showings: (1) a “serious medi¢

need” and (2) that the defeanit’s response to that need was deliberately indiffergett.
v. Penner 439 F.3d 1091, 1096 (9tir. 2006) (citations omitt). To show deliberate
indifference, the prisoner “must show thag ttourse of treatment the doctors chose v
medically unacceptable under the circumstahessl that the defendant “chose th
course in conscious disregard of arcessive risk to plaintiff's health.” Jackson v.
Mcintosh 90 F.3d 330, 332 (9th Cit996) (citations omitted).

B. Discussion

Jones relies on the allegations in his Claamp to support his request for an orde¢

directing Defendants to pregme Soma and issue a thernualdershirt, and he asks thag
the Court “consider his pain asdffering” (Doc. 15 at 1-2).

The Court finds that Jones cannot dgtihie necessary elemts for injunctive
relief. At the least, Jones must demonstrai @vsent an injunan, he will be exposed
to irreparable harmCaribbean Marine Sess Co. v. Baldridge844 F.2d 668, 674 (9th
1988). “Speculative injy does not constitute irreparabinjury sufficient to warrant
granting preliminary relie A plaintiff must do more than merely allege imminent hat
sufficient to establish standing; a plaintiff stldemonstrate immedethreatened injury
as a prerequisite to preliminary injunctive relietd. (internal citations omitted). In his
motion, Jones does not provide any spedfiegations or facts regarding his curre
medical situation, such as the medicationsshtaking and his prest condition and pain
levels. To the extent the Court relies on dllegations in Jones’ Complaint, it was file
in January 2013—more than one year ago—thnd does not serve to demonstrate wh

if any, harm Jones may presently be facingsHart, there is no evidence of an emergg
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need or immediate risk of tra, and Jones has not establislaelikelihood of irreparable
harm.

Jones fails to address any of the otWenter factors. Therefore, even absent af
opposition from Defendants, Jones’ Motiom Rreliminary Injunction must be denied.
IT ISORDERED:

(1) The reference to the Magistrate Judge witthdrawn as to Jones’ Motion
for Preliminary Injunction (Doc. 15) and Bxdants’ Motion to Dismiss (Doc. 25).

(2)  Jones’ Motion for Preliminary Injunction (Doc. 15dmnied.

(3) Defendants’ Motiomo Dismiss (Doc. 25) idenied.

(4) Defendants must file a responsive pleading witdidays from the date of
this order.

Dated this 18th day of February, 2014.

Nalb Gttt

David G. Campbell
United States District Judge
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