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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Shawnteia Gaston, No. CV-13-00103-PHX-NVW
Plaintiff, ORDER
V.

Steve Malone, Devon Vericker, IQOR,

Defendats.

Before the Court is Defendants’ kian to Dismiss Plaintiffs Amended
Complaint (Doc. 21), PlaintiffsResponse, and the Replyor the following reasons,
Defendants’ Motion will be granted.

l. L egal Standard

To state a claim for relief under Fed. RvCP. 8(a), a plaintiff must make “g
short and plain statement of the claim shaythat the pleader is entitled to relief,” i
order to ‘give the defendant fair notice what the . . . claim i®nd the grounds upor
which it rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 55 (2007) (citations
omitted). This “short and plain statementust also be “plausible on its face&shcroft
v. Igbal 556 U.S. 662677 (2009).

“Determining whether a comptd states a plausible claim for relief . .. [is]
context-specific task that requires the revieycourt to draw on its judicial experienc
and common sense.ld. at 679. A claim is plausible if contains “[flactual allegations
[sufficient] to raise a right teelief above the speculative levellivombly 550 U.S. at

555, and to permit a reasonable inferencd the defendant is liable for the condu
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alleged,lgbal, 556 U.S. at 678. In evaluating atma to dismiss, the Court accepts 3
of Plaintiffs’ plausible factual allegations &sie and construes the pleadings in a lig
most favorable to themKnievel v. ESPN393 F.3d 1068, 1072 {9 Cir. 2005). The
principle that a court accepts as true @llthe allegations in a complaint does ng
however, apply to legal conclusionsamclusory factual allegationdgbal, 566 U.S. at

678. “Threadbare recitals of the elemewnfsa cause of action, supported by me

conclusory statements, do not sufficeld. Rather, the plaintiff must at least “allege

sufficient facts to state the elenterof [the relevant] claim.” Johnson v. Riverside
Healthcare Sys., LB34 F.3d 1116, 112®th Cir. 2008).
[I.  Background

Plaintiff Shawnteia Gaston (Ms. Gastdiigd suit against her former employef

Defendant iQor (iQor), her foer supervisor at iQor, Defendant Steve Malone (I¥ir.

Malone), and iQor Vice Presdt Defendant Devon Verické¥r. Vericker) for multiple
counts stemming from allegations of harassmin the workplace. iQor moved f(
dismiss many of the claims in Ms. Gast®Complaint (Doc. 6)after which Ms. Gaston
filed an Amended ComplaingDoc. 19). In this Motion, Defendants again move
dismiss many of Ms. Gaston’s clairfts failure to state a claim.

Taking all of the alleged facts in the Cdaipt as true and drawing all inference
in Ms. Gaston’s favor, the basis for Ms. Gassotlaims is the alleged sexual harassmé

of her supervisor, Mr. Malte. Ms. Gaston was an ployee of iQor from May 2011

until iQor terminated her employment in April 2012. Ms. Gaston was moved to Mr.

Malone’s team at iQor in July 2011. Beging in August 2011, Ms. Gaston alleges th
Mr. Malone made a series of harassing remarkd gestures to M&aston on account of
her sex. The alleged harassment culminated in February, 2diéh Mr. Malone
suspended Ms. Gaston and grabler by the arm to tell héo leave the office. Ms.
Gaston complained about Mr. Malone’s ans to multiple iQor Vice Presidents
including Mr. Vericker. Ms. Gaston spokeith Mr. Vericker about Mr. Malone’s

alleged harassment, and Mr. Vericker arrahfyg Ms. Gaston to be on paid suspensi
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while iQor investigated her complaints.

Upon Ms. Gaston’s return to iQor afteuspension, she was moved to work ung

several different supervisors in responge her complaints about Mr. Malone,

Nonetheless, Ms. Gaston alleges that Mr.dvial continued to use his authority to mal

her uncomfortable. As a selt, Ms. Gaston filed a grievance about Mr. Malone

harassment with Mr. Vericker in March 2012&fter receiving the grievance, Ms. Gastgn

alleges that Mr. Vericker threatened to terate Ms. Gaston if she pursued her grievan
further. On April 10, 2012, Ms. Gastoeceived an email from her new supervis
informing her that shbad been terminated because shkendit show up for work or did
not make required calls. MdsGaston alleges that hers@mce from work had beer
approved in advance by another supervisod, protested her termination, but iQor di
not reinstate her employment. This lawsuit followed.

1. Analysis

Defendants move to dismiss all cour#ts against individual Defendants Mr.

Malone and Mr. Vericker for failure to stadeclaim upon which relief could be granted.

Further, Defendants move tlismissed Counts Il, IV, V, VI, and VIl against Defenda

iQor.
A. Countsl-I11, VI: Defendants Malone and Vericker

Defendants move to dismiss Counts ld4ihd Count VI of Ms. Gaston’s claim$

against the individual defendants on the gsithat Title VII does not permit liability,
against individual managersr supervisors. The liability scheme for unlawfi
discrimination in the workptze under Title VII limits civ liability to the employer.

Miller v. Maxwdl's Int'l Inc., 991 F.2d 583, 587-88 (9thrCi1993). Civil liability for

employment discriminatn under Title VII therefore “d@e not extend to individual
agents of the employer who committed the \tiolzs, even if that aant is a supervisory
employee.” Pink v. Modoc Indian Health Project, Incdl57 F.3d 1185, 1189 (9th Cir
1998). As a result, Title VII does not provide a cause of action for damages af

supervisors or fellow employeedplly D. v. Californa Inst. of Tech.339 F.3d 1158,
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1179 (9th Cir. 2003)and Ms. Gaston’s claims for enggiment discrimination against the

individual defendants must be dismissd#kecause none of the remaining claims in M
Gaston’s Complaint could fairly be read lie based on any of Mr. Vericker's allege
acts, all of the remaining Counts aggtihim must be dismissed as well.
B. Count II: Discrimination in Violation of A.R.S. 8§ 23-425
Ms. Gaston has alleged that, in addition to violations of Title VII, Defendd

violated Arizona’s prohibitio on employee discharge datiscrimination under its

Employment Practices and \Waing Conditions statute, R.S. § 23-425. Defendant$

1”4

ANts

D

move to dismiss this count on the grounds that § 23-425 only addresses discrimination

response to an employee’s complaint regardicgupational safetyra health standards
and does not provide a causkaction for discriminatiorgenerally. Section 23-425
prohibits adverse employment action “agai@sy employee because such employee

filed any complaint or instituted or causéa be instituted anyroceeding under or
related to this article.” AR.S. 8§ 23-425(A). Td article to which8 23-425 refers is
Article 10: Division of Occup@onal Safety and Health. R.S. 8§ 23-40433. As a

result, 8 23-425 prohibits adverse employtastion against an employee who has mg
a complaint with respe¢b occupational safety and hea#tfandards. Ms. Gaston has n
alleged that she made a cdaipt with respect to oc@ational safety and health
standards at iQor, and so Colimdf her complaint, to the extent that it relies on A.R.S
23-425, will be dismissed.

Ms. Gaston also alleges discriminatiorvialation of Title VII under the Count Il
heading. To the extent that Count Il brings claims dalawful discrimination or
harassment in the workplace, those clasns duplicative of Ms. Gaston’s claims i
Count I. Defendants do not move to dissniCount I, and Ms. Gaston has adequat
pled a claim for harassment wolation of Title VII againstQor in Count I. Count Il
does not, therefore, state aaependent claim for relief under Title VII. Count Il will b

dismissed against iQor.
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C. Count 1V: Negligent Infliction of Emotional Distress
In Count IV, Ms. Gaston alleges that Dedants caused her severe distress 4

result of Defendants’ negligent conduct. spge Ms. Gaston’s inclusion of the wor

S a
)

“Intentional” in the headingor Count IV, the claim is based on Defendants’ aIInged

negligent conduct. (Doc. 1960.) The Court will therefore treat Count IV as one
negligent infliction of emotional distress only.

Arizona law requires that aestional distress “result[ ] ifliness or bodily harm” in
order to recover for negligentfiiction of emotional distressKeck v. Jacksqri22 Ariz.
114, 593 P.2d 668, 669 (Ariz979). A defendant is liabfer negligentlycausing illness

or bodily harm if he shoultave realized that his conduntolved an unreasonable ris}

or

K

of causing distress or shouldvearealized that the distress he caused might result in

illness or bodily harm.Ball v. Prentice 162 Ariz. 150, 781 P.2d28, 630 n. 1 (Ariz. Ct.
App. 1989) (adopting Restatenteibecond) of Torts § 313.965)). lliness or bodily
harm is, however, “a broadeoncept under Arizona law thamight be suggested by thg
common usage of the term. In particularcomprehends ‘sudbantial, long-term

emotional disturbances’ unaccompad by any physical injury.” Harris v. Maricopa
Cnty. Superior Court 631 F.3d 963, 978 (9 Cir. 2011) (citing Monaco V.
HealthPartners of Southern Arizon&96 Ariz. 299, 303, 995 B 735 (Ariz. Ct. App.
1999)). And there are some circumstancesvhich an employe may be liable for
negligent infliction of emotional distredsr actions taken against an employaaos v.
Lowe's HIW, InG.796 F. Supp. 2d 1013, 1021 (D. Ariz. 2011).

Ms. Gaston has alleged thBefendants’ actions ihfted distress, humiliation,
shame, and anxiety (Doc. 19 132), and amtes that she has suffered ongoing sev
physical and mental anguish as a resulbdD19 150). Defendants contend that M
Gaston has failed to state a claim in Codbecause she has not alleged any physi
injury. But Arizona law, as@plied by the Ninth Circuit, does not require physical inju
in order to state a claim rfonegligent infliction of emtional distress in cases o

“substantial, long-term emotional disturbancesdarris, 631 F.3d at 978. Even undsg
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that standard, however, Ms. Gaston has faiteglead factual allegations sufficient t
raise her right to relief on a claim for niggint infliction of emotional distress above
speculative level.

Ms. Gaston’s allegation that she sufférand will continue to suffer severs

physical and mental anguish and emotionalrdss is merely aonclusory statement

unsupported by factual allegatiomsthe Complaint. Ms. Gaston’s feelings of distress,

humiliation, and shame, the only factual giéons which couldfairly support her

conclusory statement, do not approach léheel of “substantial, long-term emotional

disturbances” that could justifan exception to the generalguequiring physical injury
to state a negligent infliction of ermanal distress claim. Indeed, Monacq the case on
which the Ninth Circuit reliedor the proposition that physct injury is not always
required to establish an illsge or bodily harm under Awna law, the plaintiff was

diagnosed with post-traumatic stress disoedtar receiving a negligent medical care th

al

AY”4

[at

could cause him to contract leukemia. M&ston has not alleged any similar facts that

would support a claim that Defendants’ndact caused her “substantial, long-ter
emotional disturbances.Monacq 196 Ariz. at 303. Because the facts as alleged in

Complaint are not sufficient tetate the elements of a ctaifor negligent infliction of

emotional distress, Ms. Gaston has not statethim upon which relief can be grantgd

and Count IV will be disnsised with leave to amend.
D. Count V: Fair and Accurate Credit Transactions Act

In Count V, Ms. Gaston has alleged tHaefendants violated the Fair an

Accurate Credit Transactions Act (FACTA)n amendment to the Fair Credit Reporting

Act, 15 U.S.C. § 168&t seq. by writing down consumer edit card information of its
customers. Ms. Gaston does hate standing to bring a ahaifor violation of FACTA.

In order to have standing, a plaintiff musive suffered a concrete and particulariz
injury in fact. Lujan v. Defenders of Wildlif&o04 U.S. 555, 560 (1992). According t
Ms. Gaston, Defendants violated FACTA byitimg down the credit card numbers of it

customers. The alleged illegal act, theryldacause injury only tohe customer whose
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privacy was violated. Ms. Gaston has nt#ged that Defendants misused her credit ca
information, and so cannot allege that she herself sdffareoncrete injury from the
Defendants’ alleged viation of FACTA. As a result, @mt V will be dismissed for lack
of standing.
E. Count VI: Constructive Discharge
Ms. Gaston alleges in CouiI that Defendants violated A.R.S. 8§ 23-1502 |

constructively dischargingher. Though she titled thisection of the Complaint

“Wrongful Discharge,” Ms. Gaston’s claim isased entirely on A.R.S. § 23-1502.

Section 23-1502 creates a caon$action for constructive scharge when an employee
forced to leave a positiotbecause of objectively diffult or unpleasant working
conditions or because of a pattern of dimtatory harassment. But Ms. Gaston h
alleged that Defendants terminated herpkyment, not that she was constructive
discharged. To the extent that Ms. Gasintended to allege a claim of wrongfu

termination under Title VII ratr than a claim for constrtiee discharge under A.R.S. §

23-1502, that allegation is fircontained in Count Il of her Complaint. (Doc. 19 f485.

As a result, Count VI will be dismissed
F. Count VII: Assault

Finally, in Count VII, Ms. Gasin brings a claim for the toof assault against Mr.
Malone and iQor. In order to state a claimtlwe intentional tort of assault in Arizona,
plaintiff must allege that the defendant med to cause harm or offensive contact
intended to cause apprehension of an immediatmful or offensive contact and did, i
fact, cause apprehension of such contdRestatement (Secondj Torts 8 21 (1965).
Ms. Gaston alleges that Mr. Malone grabliedt by the arm in anffert to get her to
leave the office more quickly @. 19 15.) Ms. Gaston has not, therefore alleged
Mr. Malone either intended to cause harmful conduct, or intended to cause appreh

of harmful conduct. Ms. Gaston also does altgge that Mr. Malone’s actions did, i
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fact, cause her apprehension of immediatenha conduct. Because she has not alleged

facts to support either of the elements ofaam for assault, Ms. Gaston’s Count VII wil
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be dismissed.
G. LeavetoAmend

Leave to amend a complaitiiat fails to state a cla should be freely given
“when justice so requires.” Fed. R. Civ.1%(a)(2). And the Ninth Circuit has instructe
district courts to grant leave to amend wldgmissing a case forifare to state a claim
“unless the court determines that the giag could not possibly be cured by th
allegations of other factsl’opez v. Smithi203 F.3d 1122, 1127 {t® Cir. 2000) (quoting
Doe v. United State§8 F.3d 494, 497 (9th Cir. 1995) Because of the Court’s orde
discouraging motions to dismiss (Doc. 12),.Mkaston was able to amend the Compla
in light of Defendants’ arguments thatetlcomplaint was defient. In addition,

Defendants filed a Motion to Dismiss (Do6) before Ms. Gaston amended h

complaint, which Ms. Gaston &d to structure her amendipieading. Ms. Gaston was

therefore provided ample notice and opportutotgamend her complaint to state a claim.

In light of these opportunitiegnd of the core legal defemcies in the claims, furthel
amendment of the pleadings would bdiléufor Counts II, V, VI, and VII. The
deficiencies in Ms. Gaston’s emlaint for those claims thatill be dismised would not
be cured by allegatiorsf other facts. As a result, tiekaims dismissed by this order wil
be dismissed with prejudice.

In Count IV, Ms. Gaston has failed taatt a claim upon which relief could b
granted because she has not alleged sufficierst fagupport her claim. As a result, it
possible that the deficiency @ount IV could be cured bipe allegation of other facts
and Ms. Gaston will granted leateeamend on this Count only.

IT IS THEREFORE ORDERED that Defdants’ Motion to Dsmiss Plaintiff's
Amended Complaint (Doc. 21) is granted.

IT IS FURTHER ORDERED that all clais against Defendant Devon Vericke
are dismissed with prejudice.

IT IS FURTHER ORDERED that Countsll, Ill, V, VI, and VIl are dismissed

against Defendant Steve Malone with prejudice.
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IT IS FURTHER ORDERED that Countk V, VI, and VII are dismissed agains
Defendant iQor with prejudice.

IT IS FURTHER ORDERED that Count I dismissed against Defendants Ste
Malone and iQor with leave to file an antked complaint with reget to Count IV only
by May 10, 2013. Plaintiffgemaining claims are Countsand Il against Defendant
iIQor only.

IT IS FURTHER ORDERED that Defends’ Motion to Dismiss or, in the
Alternative, Motion to Strik€éDoc. 6) is denied as moot.

Dated this 23rd day of April, 2013.

iy

Neil V. Wake
United States District Judge
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