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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sergio Montijo-Valdez, No. CV-13-00125-PHX-JAT
Petitioner, ORDER
V.

Eric H. Holder, Jr., Att'y Gen.,
Regondert.

Pending before the Court is United Sta#g¢torney General Eric H. Holder, Jr.’g
(the “Government’s”) Motion for Sumary Judgment (the “Motion*)(Doc. 47). The
Court now rules on the Motion.
l. BACKGROUND

For purposes of the Court’s resolutiontieé pending Motionthe Court considers
the relevant facts and backgral, viewed in Petitioner’s favéito be as follows.

Petitioner’s father, Hector Castro Montijjzvas born in Mexio on January 18,
1949. (The Government's Statement afcts (“SOF”), Doc. 48 { 3). Hector derive
United States citizenship from his fath Petitioner's grandther. (Petitioner’s
Additional Statement of Facts (“ASOF”), D052 at 10-11 { 13). Petitioner’s mothe

! Petitioner notes that the Mon exceeds seventeen page violation of Local
Rule 7.2(e). (Doc. 51 at 1 n.1). Becaug&slg the excess pages in the Motion wou
not affect the outcome of the Order, the Court declines to do so.

% In the summary judgment otext, the Court construes all disputed facts in the

light most favorable toéhe non-moving partyEllison v. Robertson, 357 F.3d 1072, 1075
(9th Cir. 2004).
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Maria Elena Valdez de Montijo was also bdan Mexico. (SOF | 2). Hector attended
grade school in Mexico untiie was around 15 years ol[#Petitioner's Response to thg
Government’s Statement of Facts (“CSQFDoc. 52 § 9). As early as 1965, Hector
began traveling to and from the United States. (ASOF | 1).

D

Beginning in either 19606r 1968, Hector began warlg “in the fields” in the
United States. (Doc. 52-2 &t7; ASOF { 3). In 1968, Keor and Maria Elena began
living together in Mexico. (SOF | 15). Whilieing with Maria Elena, Hector performec
seasonal work in both Mexico and the Unigdtes. (SOF § 16; ©&F § 15; ASOF 1 5).
Hector continued this seasonal work pis time Petitioner was born in 1979. (ASOF
1 4). Hector worked in th&nited States anywhere from two to eight months of each
year. (ASOF 1 6).

On January 11, 1979, Petitioner was bornGuaymas, Sonora, Mexico. (SO

1 31). When Petitioner was born, Hector vaasniciled in Poblado Morelos, Mexico
(SOF 1 32). On December 1, 1983, therfer Immigration and Naturalization Servicg
(“INS”) approved Hector’s citignship application and issuadCertificate of Citizenship
to Hector. (SOF § 35 The Certificate of Citizenshipoted that Hector was a United
States citizen at birth artdat he resided in Empalm8pnora, Mexico. (SOF { 35).

On March 4, 1989, Petitioner immigrated the United States as a lawfl
permanent resident. (SOF 7)48®n October 5, 2009, Pettier’'s father, Hector, died.
(SOF 1 45). On September 22011, Petitioner was conved of transporting illegal
aliens for profit, a class A felony. (Dod5-5 at 2-3). Sontiene thereafter, the
Government initiated removal@reedings against Petitionefe¢ Doc. 48-1 at 3-6).

On March 8, 2012, an immigration jugidound that Petitioner did not establish
any claim to derivative Unite&tates citizenship and fouriktitioner to be removable
(Id. at 4). Petitioner appealed to theaBad of Immigration Appeals (“BIA”).%eeid. at 3—
6). The BIA agreed ith the immigration judge’s det@ination that Petitioner did nof
establish any derivative citizenship clainnaiigh Hector and dismissed the appdal. 4t

4). Petitioner petitioned the Ninth Circuit Cowf Appeals for reiew of the BIA’'s
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decision. §ee Doc. 15-1). The Ninth Circuit Counf Appeals found that “a genuing
iIssue of material fact exigffl] as to [P]etitioner’s claim dfinited States citizenship” anc
transferred the case to this Court fodeanovo review of Petitioner'sitizenship claim.
(Id. at 1).
II.  LEGAL STANDARD

Summary judgment is appropriate wh&he movant shows that there is np

genuine dispute as to any madéfact and the movant entitled to judgment as a matte

=

of law.” Fed. R. Civ. P. 56(a). “A party asseg that a fact canndte or is genuinely

disputed must support that assertion by citing particular parts of materials in thg

13%

record, including depositions, documents, etautally stored information, affidavits, of

declarations, stipulations . . . admissions, iggatory answers, or other materials,” or by

“showing that materials cited do not establish the absence or presence of a genui

dispute, or that an adverse party cannotipce admissible evidente support the fact.”

Id. 56(c)(1)(A), (B). Thus, summary judgmentmigndated “against a party who fails to

make a showing sufficient to establish the existéeof an element essential to that party
case, and on which thaarty will bear the burdeof proof at trial.” Celotex Corp. v.
Catrett, 477 U.S. 317, 322 (1986).

Initially, the movant bears ¢hburden of pointing out tilve Court the basis for the

motion and the elements of the causesaafon upon which the non-movant will b

D

unable to establish a genuine issue of material fdcat 323. The burden then shifts tp
the non-movant to establishetlexistence of material fadd. The non-movant “must do
more than simply show thatdle is some metaphysical doalstto the material facts” by
“coml[ing] forward with ‘specificfacts showing that there isgenuine issue for trial.”

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 5887 (1986) (quoting
Fed. R. Civ. P. 56(e) (1968amended 2010)). A dispute abaufact is “genuine” if the
evidence is such that a reasbleajury could return a verdi¢or the non-moving party.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)he non-movant's bare

assertions, standing alone, are insufficient gatex a material issud fact and defeat a

-3-
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motion for summary judgmentld. at 247-48. Further, because “[c]redibilit
determinations, the weighingf the evidence, and the drang of legitimate inferences
from the facts are jury functions, not those of a judge, . ]he [evidence of the
nonmovant is to be believed,dall justifiable inferences ate be drawn in his favor” at
the summary judgment stagéd. at 255 (citing Adickes v. SH. Kress & Co,,
398 U.S. 144, 158-59 (1970Mtarris v. Itzhaki, 183 F.3d 1043, 1051 (9th Cir. 199¢
(“Issues of credibility, ioluding questions of int¢, should be left tohe jury.”) (internal
citations omitted).
1. ANALYSIS

Petitioner argues that the Court “showldny [the Governmé’s] Motion . . .
because genuine issues of material faxist regarding [the Petitioner’s] derivativs
citizenship claim.” (Doc. 51 at 2). Petitiondleges that his citizenship derives from h
father, Hector.I(.).

Under the burden-shifting framework fogmoval proceedings articulated by tH

Ninth Circuit Court of Appeals,

[T]he [Government] bears the burden of bi&hing by clear,
unequivocal, and convincing ieence, all facts supporting

deportability. Evidenceof foreign birth gives rise to a
rebuttable presumption of aliege shifting theburden to the
alleged citizen to prove cignship. Upon his production of
substantial credible evidenda support of his C|t|zensh|[1)_
claim, the presumption of alienage is rebutted. The
Goyernment]pthen bears thdtimate burden oproving the
petitioner] removable by cleand convincing evidence.

Mondaca-Vega v. Holder, 718 F.3d 1075, 1081 (9th Cir. 2013) (quotiAgala-
Villanueva v. Holder, 572 F.3d 736, 737 n®th Cir. 2009)). In ae novo hearing on
citizenship, the petitioner seeking a “dectarg judgment finding that he is a Unite(
States citizen . . . has thertan of proving his citizenshipy a preponderance of thg
evidence in order to prevail. 'Graham v. Holder, No. CV-12-00066-PHX-JAT,
2013 WL 5445525, atl (D. Ariz. Sept. 30, 2013(citing 28 U.S.C. § 2201Sanchez-
Martinez v. Immigration & Naturalization Serv., 714 F.2d 72, 74 n.1 (9th Cir. 1983ke
Tung Gay v. Rusk, 290 F.2d 630, &L (9th Cir. 1961)).
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“There are ‘two sources of citizenshgnd two only: birth and naturalization][.]
Miller v. Albright, 523 U.S. 420423 (1998) (quotingJnited States v. Wong Kim Ark,
169 U.S. 649, 702 @B8)). Petitioner does not contetitht he has been naturalizec
Thus, to demonstrate that Ieea United States citize®etitioner must establish by 3
preponderance of the evidencatthe is a citizen by birth.

Petitioner can prove citizenship by birth &iyowing either that he was born in th
United StatesMiller, 523 U.S. at 424pr that he has derivative citizenshigge
8 U.S.C. § 1401(g). It is uncontested thaitl@er was born in Mexico. (Doc. 48-1 at 8
9). As a result, Petitionecan only prove citizenship ritbugh derivative citizenship.
Derivative citizenship concerns a person boutside the United Statés a citizen of the
United States. “The applicable law for tsamtting citizenship toa child born abroad
when one parent is a U.S. citizen is the stativat was in effect at the time of the child
birth.” Anderson v. Holder, 673 F.3d 1089, 1097 (9th Cir. 2012) (quotiRgnnett v.
Schultz, 901 F.2d 782783 (9th Cir. 1990)). Tén citizenship law in féect at the time of
Petitioner's birth in 1979was the one enacted by § 3@f the Immigration and
Nationality Act (“INA”) of 1952, Pub. L. N0 82-414, 66 Stat.6B, 236, codified at
8 U.S.C. § 1401(a)(7) (1952That section (“Former §4D1(a)(7)") conferred United

States citizenship at birth on any

person born outside the geaghical limits of the United
States and its outlying possessiafigarents one of whom is
an alien, and the other a citizen of the United States, who
BI‘IQI‘ to the birth of such perspwas physically present in the

nited States or its outlygn possessions for a period or
periods totaling not less than tgears, at least five of which
were after attaining the age of fourteen years.

Applying Former 8§ 1401)é7) to this case, Petitioner must demonstrate by
preponderance of the evidertbat Hector, a United Stategizen and Petitioner’s father
was physically present in the United 8tatfor ten years between January 18, 19
(Hector’s date of birth) andanuary 11, 1979 (Petitioner’'s daik birth), five years of
which must have been after Hectorsifteenth birthday odanuary 18, 196&eeid. The

Government argues that Petitioner fails taoséa his burden because he lacks adequ
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evidence. $ee Doc. 47). The Court agrees.

In addition to documentary evidenceedible testimony andritten declarations

can provide a basis for a petitioner to estaldigfarent’s physical presence in the Unit¢

States.See Vera-Villegas v. Immigration & Naturalization Serv., 330 F.3d 1222, 1225
(9th Cir. 2003). In support of his contentitmt Hector was physically present in th

United States for ten years, at least five of which after he was fourteen years

Petitioner presents testimonial evideritem Petitioner's mother, Maria Elena, and

Petitioner’s two uncles, Gerardo CasiMwontijo and OscalCastro Montijo. fee Docs.
52-1, 52-2)

In reviewing Petitioner’s testimonial evida®) the earliest datbat “Hector could
have first come to the Unitegtates” is 1965. (Doc. 51 at 6; ASOF | 1). Furthermore,
longest time Hector ever stayadthe United States in avgin year was “around seven @
eight months.” Id.; ASOF § 6). Even if the Coudssumed that Hector spent eig
months of every year in the United ®smtfrom January 196%ntil January 1979,
Petitioner only shows that Hectaras physically present ithe United States for 113
month$ instead of the statutory requiremerit10 years (or 120 months). The Court
estimate is the most favorable inferenibe Court can make given the testimoni

evidence and it resolvedl dactual contradictior’s in favor of Petitioner. Becausd

® The Government argues that the Court sthowlt consider some of this evidend
because it “lacks foundation personal knowledge” and is “inadmissible hearsay.” (D(
53 at 10). This Court has held that evidetitat lacks foundation or contains hears;
statements is admissible “if offered in o%losn to [a] motion [for summagl Jud|_?men§|.j”
Quanta Indem. Co. v. Amberwood Dev., Inc., No. CV-11-01807-PHX-JAT,
2014 WL 1246144, at *2 (D. Ariz. Mar. 26, 29). As a result, th€ourt overrules the
Government’s objection to the Court’s review of Petitioner’s evidence.

* The Court reaches this calculation fyltiplying eight months by the fourteer
years between 1965 al@78 that Hector is assumed to have been physically prese
the United States. The Court theeds one month for January 1979.

~°In particular, the Court’s estimate asssn@¥scar’s statementahHector worked
for eight months of the year in the Unitechtet (fDoc. 52-1 at 26) to mean every ye
between 1965 (the year Gerarestimated Hector first traled to the United Statesl(at
11)) and 1979. The Court makt#ss estimate despite Oscaoting that Hector did not
begin working in the Uited States until 1968sde id. at 25-26), and despite Maria Elen
s[,)tatln 2thzat ! 8e)ctor was oniy the United Statetr two months dung 1967 (ASOF 1 6;
oc. 52-2 at 8).
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Petitioner has not provided any specific factsveing that Hector was physically preser
in the United States for 120 months priorPetitioner’s birth, Petitioner has raised 1
genuine issue for trial. Petitioner notes tHafinder a similar version of a derivative
citizenship statute that requires a parémthave ten years'residence’ rather than
‘physical presence,’ the Nint@ircuit Court of Appeals helthat whenthe petitioner’s
father was physically present the United States for ninmonths of the year . . . hq
satisfied the residency requirementld.(at 6—7) (citingAlcarez-Garcia v. Ashcroft,
293 F.3d 1155, 11558 (9th Cir. 2002)). As Petitioner notedcarez-Garcia concerns
the evidence necesgato establishresidence rather thanphysical presence and,
therefore, is not relevant to Rener's burden of establishing physical presence |
Former 8 1401(a)(7)As a result, Petitioner's derivagvcitizenship claim pursuant tg
Former § 1401(a)(7) failas a matter of laW.
IV. CONCLUSION

Accordingly,

IT ISORDERED Petitioner is not a citizen afie United States by birth.

IT IS ORDERED granting the Government’s Mon for SummaryJudgment.
(Doc. 47).

IT ISFURTHER ORDERED that the Clerk of the Coushall file a copy of this
Order with the Ninth Circuit Court of Appeals.

Dated this 5th daof August, 2014.

James A. Teilbﬂrg
Senior United States District Judge

~ ® Because the Court concludes Petitiomas not presented any evidence frg
which a reasonable jur@ould find in his favor, the Qot need not consider Petitioner’
objections to the Garnment’s evidenceSée Doc. 51 at 3-4).
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