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119 v. Ryan et al Doc.

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Christopher Jensen, No. CV-13-00136-PHX-ROS
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Regpondents.

In January 2013, Petition&tichael Christopher Jensdited a petition for writ of
habeas corpus. (Doc. 1). Jensen fd@damended petition tHellowing month and,
after numerous extensions, Respondents filed atmswer in Augus2013. That answer
argued “Some of Petitioner's Claims AreoPedurally Barred” and the claims whic
were not procedurally barred failed on theirritse (Doc. 23 at 15, 28). On Septemb
23, 2015, Magistrate Juddeavid K. Duncan issued a Report and Recommenda
("“R&R”) concluding all of Jensen’s claims areopedurally barred. (Doc. 76 at 8). Aftg

repeated extensions, Jensen filed objectionthe R&R asking the Court to “reject th

R&R in its entirety.” (Doc. 93 at 31). Theo@rt will reject the R&R in large part but the

petition will still be denied.
BACKGROUND
There is no dispute about the basic dattbackground of Jensen’s petition. |
brief, Jensen was indicted on one count of sexual conduct with a minor, one co

public sexual indecency to a minor, two coumitgnolestation of ahild, and six counts

94

D
—_

on

D -

v

Nt

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2013cv00136/752386/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2013cv00136/752386/94/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

of sexual exploitation of a minor. (Doc. 20-14at Jensen proceeded to trial and at tr
three of the sexual exploitation counts wdremissed but Jensen was convicted of {
remaining seven counts. On direct appeaisdie chose to challenge only his convictio
on the three sexual exploitation counts. nsém argued there had been insufficig
evidence to support those tareounts. (Doc. 20-2 at 28 The Arizona Court of
Appeals disagreed and affirmed the cotigics. (Doc. 20-2 at 148). The Arizon
Supreme Court denied review.

After his direct appeal failed, Jensehrough counsel, filed a petition for post
conviction relief. (Doc. 20-2 at 149). Thpetition argued Jensen’s trial counsel h
provided ineffective assistae of counsel by failing to:

(1) meaningfully communicate with hinG2) properly investigate his case;
(3) interview witnesseg4) obtain documents; (Subpoena witnesses until
the trial was over; (6) file the appropriate motions that are minimally
necessary to defend a cadehe [sic] nature; (7) tain appropriate expert;
and (8) present other meaningful information to the jury.

(Doc. 20-2 at 149). Jensen requested adeewiary hearing to develop these theorig
(Doc. 20-2 at 170). The cdudenied Jensen’s petition waut holding arevidentiary

hearing. In doing so, the court stated &aisarguments were “interesting” but he ha
not supported them with evidence. (Doc. 21 at 108). The court concluded the p¢
failed “to include material issues of factlaw which would entitldJensen] to a hearing
or relief, and . . . no purpose would be sergcany further proceedings.” (Doc. 21 4

108). Jensen filed a petition for review witle Arizona Court of Appeals raising th

same arguments. (Doc. 21 at 88). The apigetiaurt summarily denied review. (Dod.

21 at 72). Jensen sought reviewthe Arizona Supreme Countit it, too, denied review.
(Doc. 21 at 54, 52). Jenstren filed the present petition.

There has been substantahfusion regarding the claindgnsen is attempting tq
pursue in his federal petitionThe Court previously interpted the petition as raising
three claims: one due process claim basedhenstate post-conviction court failing t

grant Jensen an evidentiary hearing on ineffective assistance of counsel (“IAC”
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claims and two claims presenting different IA@ories. (Doc. 11 &). In answering
the petition, Respondents presehgesimilar view of the clais presented. (Doc. 23 3
12-13). In particular, Respondents arguedetheas a claim regarding the denial of &
evidentiary hearing and various IAC claim3he IAC claims “largely mirror[ed]”’ the
IAC claims asserted in Jensen’s state gostviction proceedings but there were a fe
IAC-related arguments Jensen assertetisnfederal petition which he had not raise
earlier. (Doc. 23 at 14). Rpondents also argued the fedgetition contaied separate
claims asserting some sort of denial okduocess based on trial counsel's failure
make certain arguments. (Doc. 23 at 1®ccording to Respondésy the evidentiary
hearing claim, some of the IAC theoriesdahe due process claim were procedura
defaulted. (Doc. 23 at 14)Respondents conceded, however, that some of the

theories were properly exhdad and had to be reviewed their merits. (Doc. 23 at 27
29). Despite Respondents’ concession thame aspects ahe petition had been
exhausted, the R&R concluded otherwise.

The R&R began by stating the refusal the state court to i an evidentiary

N

d

hearing was a “procedural deasf that could not serve as the basis for federal habeas

relief. (Doc. 76 at 5). Then, the R&R conclud#bdof Jensen’s remaining claims wer
procedurally barred. Jensen filed objectido the R&R while Respondents did not.
ANALYSIS

|. Standard of Review

A district judge “may accept, reject, or dify, in whole or inpart, the findings or
recommendations made by the magistrate judg@8”’U.S.C. 8 636(b A district judge
must review de novo the patis to which an objection imade but a judge need ng
review the portions to whit no objection is madeSee Schmidt v. Johnstone, 263 F.
Supp. 2d 12191226 (D. Ariz. 2003) (“D]e novo review of factual and legal issues i
required if objections are rda, but not otherwise.”) (mptation marks and citation
omitted).

[l. Procedural Status of Claims
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Before reaching the merits of any dénsen’s claims, the Court must first

determine the procedural status of each clallansen’s difficult-to-decipher allegation

[2)

are not subject to obvious classificatianto discrete clans. The following
characterization of his claims based on Jensen’s filingRespondents’ view of thoseg
filings, and the Court’s own view of valh Jensen is attempting to assert.

A. Denial of Evidentiary Hearing

Jensen’s petition includes a claim that #tate post-conviction court’s failure tp
hold an evidentiary hearing violated the “Diemcess” and “equal protection” provisions
of the “5th, 6th and 14th amendments.” (D&at 6). Respondengsgue Jensen did not
present this claim to the ArizarCourt of Appeals. (Doc. 28 18). That is correct. The
fact that Jensen presented this argumenihéoArizona Supreme Court was not enough.
See Casey v. Moore, 386 F.3d 896, 918 (9th Cir. 200d3sue must be presented at every
relevant level of state review). Therefa¥ensen procedurally defaulted this claim.

B. Actual Innocence or Alibi Witnesses

Jensen appears to present two clain®lving his innocencand alibi defense.
Respondents describe theseotalaims as, first, a claimensen was denied his Sixth
Amendment right to counsel because hisra#dg did not file amotion involving actual
innocence and his purported aliand second, Jensen wasigel due process because his
alibi defense was not presented. (Doc.a239). Under these descriptions, these tyo
claims are new. That is, Jemsdid not present &m in state court. While Jensen did
pursue similar IAC claims, those claims arstidict and will be disgssed below. Thus,
Jensen procedurally dediéed these two claims.

C. IAC Claims

Jensen presents eight ways his trial seliprovided ineffecte assistance. (Doc
8 at 7). These are the same theories hepted in his petition for post-conviction relief.
The state trial court issued a written decissmmarily rejecting all of them. Jensen
then unsuccessfullgought review by the Arizona Court of Appeals and the Arizgna
Supreme Court. (Doc. 20-2 at 149); (Doc. 28&t (Doc. 21 at 58). In their response [0
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Jensen’s federal petition, Respents conceded Jensen exhliadghese, or substantially

similar, IAC theories. (Doc. 23 at 28). There is modication this case is “exceptional]

such that the Court should, ssfgonte, determine these claims are procedurally defaulted.

See Zapien v. Martel, 805 F.3d 862869 n.3 (9th Cir. 2015).Therefore, the Court will
examine the merits of thesarhs under the appropriate rstiard of review.
[ll. No Basis to Excuse Procedural Default

Jensen has three procedurally defautieadns and he has not identified any bag
to excuse their defaultSee Coleman v. Thompson, 501 U.S. 722, 750 (1991) (federd

review of defaulted claim precluded abseshowing of cause and prejudice).

Importantly, Jensen cannot take advantag®laftinez v. Ryan, 132 S. Ct. 1309 (2012)
regarding what may be viewess his defaulted IAC claif. Under Martinez, Jensen
could excuse the procedurafaelt of his IAC claim onlyby showing his post-conviction
relief counsel was ineffectivand the “underlying ineffective-assistance-of-trial-couns
claim is a substantial one, which isday . . . the claim has some meriClabourne v.

Ryan, 745 F.3d 362, 37 (9th Cir. 2014)overruled on other grounds by McKinney v.

Ryan, 813 F.3d 798 (9tiCir. 2015). But the claim thalensen’s trial counsel was
ineffective because he did nfde a motion regarding actuainocence or an alibi is not
meritorious. Given the evidence at triale tfailure to file sucha motion did not fall
below an objective standard of reasonablendésreover, Jensen has not established
suffered prejudice as a result of his colisdailure to file a futile motion.Srickland v.

Washington, 466 U.S. 668 (1984). Thereforegetdefaulted IAC claim, as well as th
evidentiary hearing claim and due processntjaare procedurallgefaulted and do not

provide a basis for relief.

' While Jensen’s filings in state couridieference these theories, there may
?r_ounds to question whether he adequatefjued each theory ithat his state court
Ilings do not always refereacfederal law in support of his theories. However, giV
Respondents’ concession on exhaustiom Gburt need not address this issue.

2 Respondents argue Jensen cannot take advantadartifiez becauséMartinez
requires the claim that post-conviction relietinsel was ineffectivhave been exhauste(

in state court. (Doc. 23 at 21). Undeegent Ninth Circuit law, that is incorrect.

Dickensv. Ryan, 740 F.3d 13021320 (9th Cir. 2014) (en banc).
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IV. Merits of Claims

Respondents concede the Court must reviesmerits of various theories of IAC

which Jensen properly exhausted. That manglysis, however, isubject to very strict
limitations. Under the extremely deferentiaradard of review, Jeas is not entitled to
relief.

A. Standard of Review and Limitation on Evidence

Jensen’s exhausted claimase subject to the Antitemmgem and Effective Death
Penalty Act of 1996 (“AEDPA”). Under AEDR “[t]he pivotal question is whether the
state court’s application of the Supreme Gquecedent was unreasonable, as oppose
merely incorrect or erroneousGulbrandson v. Ryan, 738 F.3d 976, 987 (9th Cir. 2013

(quotation marks and citatiormnitted). This is a defer&al standard that requires §

d to

i1

federal court grant relief only where the state court decision was “so lacking ir

justification that there waan error well understood and comprehended in existing
beyond any possibility for faminded disagreement."Woods v. Etherton, No. 15-723,
2016 WL 1278478, ar (U.S. Apr. 4, 2016) (citation omitted).

For IAC claims, the standard of reviewtgeatcheted up evenore. That is, the
normal requirement to prevail on an IAC atis establishing counsel “fell below a
objective standard of reasonableneasd counsel's performance rdted in prejudice.
Srickland v. Washington, 466 U.S. 668, 688, @9(1984). This standard “is a mog
deferential one.”Harrington v. Richter, 562 U.S. 86, 105 (2011). When a state court |
reviewed and rejected IAC claims, federaliesv of those claimsis doubly deferential
because counsel is stronglyepumed to have rendered adlgig assistance and made ¢
significant decisions in the exerciserefisonable professional judgmentVoods, 2016
WL 1278478, at *2. Thus, “the questias not whether counsel's actions wer
reasonable” but “whether there is any mrable argument that counsel satisfied” tl

standard for effective assistance of coundgarrington, 562 U.S. at 105. Finally, in

conducting this extremely circumscribedviesv, the federal court is limited to the

evidence presented tioe state courtCullen v. Pinholster, 563 U.S. 170, 181 (2011).
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B. State Court’'s Rulings Were Not Unreasonable

Jensen’s numerous theories of IAC requareeview of the evience presented a
trial as well as during posbaviction proceedings. Jensett®ories, however, are oftef
contrary to what happened at trial. Fexample, Jensen faultsis attorney for not
pursuing an alibi defense regarding certaiarghs, even though @ evidence of his
purported “alibi” was presented and discussettialt (Doc. 23 at 30-31). Jensen als
faults his attorney for not css-examining a witness on certabjects. But that witness
was cross-examined about some of those subje@®c. 23 at 34). Any failure to cross
examine that witness further canigabe ascribed to trial strategy.

Beyond the IAC theories explicitly caoaticted by the record, most of th
remaining IAC theories are either not explame not supported sufficiently to provide

basis for relief. For example, Jensen gdke his attorney failed to “meaningfully

o

D

D

communicate with him.” Butlensen does not explain this alleged communication

breakdown or how, but for # breakdown, the result dhe trial would have been
different. Jensen also claims his attorsbguld have obtained danents before trial or

called an expert during trial. But the docmts would not have exonerated Jensen 4

there is no clear explanationvaaghe failure to call an expematerially affected Jensen’s

defense. Thus, even if the Courtrevdo assume Jensen’s trial coundauld have
obtained the documents or called an expert, Jensen has not established he 9

prejudice as a result.

Finally, the IAC theories which are not directly contcageld by the record, are not

convincing. Jensen has not established dfate court was objectively unreasonable
rejecting his various IAC claims. Based the doubly deferentisstandard the Court
must apply, Jensené&xhausted claims fail.

Accordingly,

IT IS ORDERED the Report and Recommendation (Doc. 7@REIECTED as
set forth above

IT IS FURTHER ORDERED the Amended Petition for Writ of Habeas Corpl
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(Doc. 8) isDENIED. The Clerk of Court shizenter judgment accordingly.

IT IS FURTHER ORDERED a certificate of appealdity and leave to proceed
in forma pauperis on appeal are denied bgeadismissal of some of the petition
justified by a plain procedal bar and reasonable jurists would not find the ruli
debatable and because Petitioner has not raagéstantial showing of the denial of
constitutional right.

Dated this 9th day of May, 2016.

Senior Unlted States District Jyel
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