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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Anthony Jackson II, No. CV 13-630-PHX-RCB (LOA)
Plaintiff,
VS. ORDER

Charles Ryan, et al.,
Defendants.

On March 28, 2013, PlaifitiAnthony Jackson, who isonfined in the Arizona
State Prison Complex-Lewis (ASPC-Lewis) Buckeye, Arizona, filed a “Notice of
Intention to File Tort Claim.”On June 24, 2013, he filed“Notice to Court,” in which
he states that he made a mistake andl ‘ve filing a 42 USC1983 Civil Rights
Complaint.”

In a July 17, 2013 Order, éhCourt noted that Plaintihad not paid the $350.0(
filing fee or filed an Application to Proceda Forma Pauperis The Court gave Plaintiff
30 days to either pay the filing fee or file@amplete Application téroceed. In addition,
the Court construed the “Notie# Intention to File TortClaim” as a “Complaint” and
dismissed it because it was not filed on a court-approved form, as required by Loca
of Civil Procedure 3.4. The Court gave Ptdir80 days to file aramended complaint on
a court-approved form.

On July 31, 2013, BIntiff filed a First Amended Guaplaint pursuant to 42 U.S.C
§ 1983, a Motion for a Temporary Restragi@rder, and an Application to Proceked
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Forma Pauperis In an October 28, 2013 OrdergtiCourt granted the Application tg
Proceed, dismissed the First Amended Complaint for failugtatie a claim, and denie
without prejudice the Motiorfor a Temporary Restraining Order. The Court ga
Plaintiff 30 days to file a second amendedhptaint that cured thdeficiencies identified
in the Order.

On December 2, 2013, Plaintiff file@l Second Amended @mplaint (Doc. 12).
The Court will dismiss the Second A&mded Complaint and this action.

l. Statutory Screening of Prisoner Complaints

The Court is required to screen compis brought by prisoners seeking relig

against a governmental entity @n officer or an employeaf a governmental entity. 28

U.S.C. § 1915A(a). The Court must dismissoanplaint or portion thereof if a plaintiff

has raised claims that are legally frivolausmalicious, that fail to state a claim upon

which relief may be granted, or that seelonetary relief from a defendant who |
immune from such relief28 U.S.C. § 1915A(b)(1), (2).

A pleading must contain a “shad plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. CR. 8(a)(2) (emphasis added). While Rule
does not demand detailed factual allegatiémglemands more than an unadorned, th
defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficéd:

“[A] complaint must contain sufficient &ual matter, accepted as true, to ‘statd
claim to relief that is plausible on its face Id. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)). A claim isapkible “when the plaintiff pleads factug
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to ¢
on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's

specific factual allegations may be consisterth a constitutional claim, a court mus
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assess whether there are other “more lilkiglanations” for a defendant’s conduddl.
at 681.
But as the United States Court of Agas for the Ninth Cingit has instructed,

courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,

342 (9th Cir. 2010). A “complaint [filed by pro seprisoner] ‘must be held to les$

stringent standards than formaéatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus 551 U.S. 89, 94 (2007pér curian)).
[I.  Second Amended Complaint

In his one-count Second Amended Cdeng, Plaintiff sues the following
Defendants, who are employed in the Barchey Unit at ASPGsLd»eputy Warden
Kimberly Currier, “S.S.U.” Sergeants Kindland King, Correctional Officer IV Baca,
and Sergeants Grant and Hilbun.

Plaintiff alleges that his Eighth Amendnteights were violated. Plaintiff assert
that in August 2012, inmategtempted to extort him and another inmate and threate
them with bodily harmand death if they did not agreto help facilitate bringing
contraband into the prison. Plaintiff clainiet “[a]n attempt was made [by someone]
provide notice to Defendants [Kindall and Kitgfough the inmate letter system” and 1
a nonparty by electronic mail, but “[n]o resse was ever receivéiem either of them”
and they did not “call Plaintifin.” Plaintiff states that #hinmates’ threats escalated ar
he and the other inmate “came up with the ip&apive the informaion to the visitation
officer via letter to family.” Plaintiff states that he was told by someone ti
“disciplinary action would be written and foand[ed] with documentt insure that the
issue would be brought to the attention pp@priate staff,” but staff was also warned [
someone that Plaintiff's life would be in mger if he remained on the unit. Plaintif
states that Defendant Currier failed to trend?laintiff to a different unit after she wa
“notified of such action.”

Plaintiff also claims that he told pris@taff that his life wasn danger, they told

him to return to a unit, and heformed them that he calihot because he had “[do ng
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house] issues” in that unifPlaintiff contends that at that point, Defendants Baca, Gr:
and Hilbun placed Plaintiff on repdior refusing to house. Ptdiff also states that after
he filed a lawsuit in January 2012, Defendantd8again asked Plaintiff to return to th
unit, Plaintiff stated that his life was inmger in that unit, and Defendant Baca agg
placed Plaintiff on report for reding to house. Plaintiff sted that he believes this wa
“out of retaliation.” Plaintiff asserts that disciplinary sergearfbund Plaintiff guilty,
without allowing Plaintiff tocall withesses or subrmatwitness statement.

Plaintiff alleges that he suffered menthguish. In hisRequest for Relief,
Plaintiff seeks injunctiveelief, monetary damages, and his costs of suit.
[11. Failureto Statea Claim

Althoughpro sepleadings are liberally construddines v. Kerner404 U.S. 519,
520-21 (1972), conclusory anvdgue allegations will notupport a cause of actiorivey
v. Bd. of Regents of the Univ. of Alask&3 F.2d 266, 268 (91@Gir. 1982). Further, a
liberal interpretation of a civrights complaint mg not supply essenti@lements of the
claim that were not initially pledid.

An Eighth Amendment claim requires a su#fittly culpable st& of mind by the
Defendants, known as “deliberate indifferenc&armer v. Brennan511 U.S. 825, 834
(1994). Deliberate indifference is a higher staddadan negligence or lack of ordinar

due care for the prisoner’s safetl. at 835. To state a claiof deliberate indifference,

plaintiffs must meet a two-part test. Firdte alleged constitutional deprivation must b,

objectively, “sufficiently serious”; the officia act or omission musesult in the denial

of “the minimal civilized measure of life’'s necessitiedd. at 834. Second, the priso

official must have a “sufficiety culpable state of mindj’e., he must act with deliberate

indifference to inmate health or safetid. In defining “deliberag indifference” in this

context, the Supreme Court has imposedilgiestive test: “the official must both be

aware of facts from which the inference coulddoawn that a substantial risk of serioy

harm exists,and he must also drawhe inference.” Id. at 837 (emphasis added].

Plaintiff's allegations are too vaguand conclusory to state a delibera
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indifference claim. Plaintiff does not alje whether an inmatéetter was actually
submitted to Defendants Kindall and Kingyda if it was, who submitted it or what if
stated. Plaintiff does not claim that feedants Kindall and Kingvere deliberately
indifferent to a substantial risk to Plafffis safety. Specifically, Plaintiff does nof
indicate whether Defendants Kindall and Kinduadly received the letter, whether the
completely disregarded the lattavhether they took no action at all as a result of {
letter, whether their failure to respond tgall Plaintiff in” was more than mere
negligence, or whether thapvestigated the issue andddnot respond because the
determined that no substantial riskPlaintiff's safety existed.

Similarly, Plaintiff does not identifghe actions about whicDefendant Currier
was notified and does not alleget Defendant Currier was deliberately indifferent. |
does not claim that she faileddot; he simply alleges thatesldid not transfer him. Nor
does he indicate whether she completely demdgd the informationyhether her failure
to transfer him was more thanere negligence, or whether she investigated the issue
did not transfer Plaintiff because she detesdinhat no substantiaisk to his safety
existed. The Court also notes that Plaintiff is not currently confined in the unit in W
he was threatened and thatiBtiff does not allege thate was injured at all by the
inmates.

As to Plaintiff's claims regarding being placed onisciplinary report by
Defendants Baca, Grant, and Hilbun, Plairdibfes not allege that these Defendants ac
with deliberate indifference to a serious riskharm. Thus, he has failed to state :
Eighth Amendment delibemindifference claim.

Moreover, the Court notes that in hisgRest for Relief, Plaintiff seeks, amon
other things, for his disciplinary proceedingssanctions to be eated and for his good
time credits and paroleads three to be reinstated. “[gthate prisoner seeking injunctivg
relief against the denial arevocation of good-time credits must proceed in hab
corpus, and not under 8 1983Nonnette v. SmalB16 F.3d 872, 875 {® Cir. 2002). In

addition, if a judgment for Plaintiff regard) the denial of due process in a prisq
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disciplinary proceeding would invalidate or imply the invijidof the derivation of
good-time credits, thelaim is barred undedeck v. Humphrey512 U.S. 477 (1994),

unless Plaintiff can show that the disciplinapnviction has been previously invalidated.

SeeEdwards v. Balisgk520 U.S. 641, 646-48 (1997Heck 512 U.S. at 486-87,
Nonnette 316 F.3d at 875.Seealso Wilkinson v. Dotson544 U.S. 74, 81-82 (2005
(“[A] state prisoner’'s 8§ 1983 action is badr (absent prior ini@ation)—no matter the
relief sought (damages or etgble relief), no matter the target of the prisoner’'s s
(state conduct leading to convictiam internal prison proceeding#)-success in that
action would necessarily demonstrate the liditg of confinement or its duration.”).
Here, Plaintiff's claim regarding the discipdiry reports, if decidein his favor, would

either invalidate or imply the invalidity dhe loss of his gootime credits. Becauss

Plaintiff has not demonstrated that hmison disciplinary proceedings have been

reversed, expunged, declared invalid, or calka question by a fedal court’s issuance

of a writ of habeas corpus, his claim is barredHegk

Finally, Plaintiff's vague and conclusomdlegation that Defendant Baca acted

“out of retaliation” is insufficient to state retaliation claim. A viable claim of First
Amendment retaliation contairfsve basic elements: (1) amssertion that a state actg
took some adverse action against an innf2xebecause of (3) that prisoner’'s protects

conduct, and that such action (4) chilled thenate’s exercise ofiis First Amendment

uit

r
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rights (or that the inmate 8ared more than minimal harm) and (5) did not reasonably

advance a legitimate correctional go&hodes v. Robinspd08 F.3d 559, 567-68 (9th
Cir. 2005);seealsoHines v. GomeZ08 F.3d 265, 267 (9th ICiL997) (retaliation claims
requires an inmate to show (that the prison official actei retaliation for the exercise
of a constitutionally protected right, and) (that the action “adveced no legitimate
penological interest”). The plaintiff has therben of demonstrating that his exercise
his First Amendment rights was a substantiainotivating factor behind the defendants
conduct. Mt. Healthy City School Dist. Bd. of Educ. v. Doy9 U.S. 274, 287 (1977)
Soranno’s Gasco, Inc. v. Morga74 F.2d 1310, 1314 (9tbir. 1989). Plaintiff does
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not allege that his filing of the other laviswas a substantial enotivating factor behind
Defendant Baca's conduct, that Plaintiff suéf@ more than minimal harm or his Firg
Amendment rights were chilled, or that fBedant Baca's condudid notadvance a
legitimate penological goal.

Thus, the Court will dismiss Pteiff's Second Amended Complaint.
V. Dismissal without Leaveto Amend

Because Plaintiff has failed to state aircl in his Second Aended Complaint, the

Court will dismiss his Second Amended Compila “Leave to amed need not be given

if a complaint, as amended, is subject to dismisddlidore v. Kayport Package Express

Inc., 885 F.2d 531, 538 (9th Cir. 1989). Theu@t's discretion to deny leave to amend
particularly broad where Plaintiff has previgubeen permitted to aamd his complaint.
Sisseton-Wahpeton Sioux Tribe v. United Sta®€sF.3d 351, 35%9th Cir. 1996).
Repeated failure to cure deficiencies is ofid¢he factors to be considered in decidirn
whether justice requires granting leave to amevidore 885 F.2d at 538.

Plaintiff has made multiple efforts atafting a viable complaint and appea
unable to do so despite speciiinstructions from the CourtThe Court finds that further
opportunities to amend would Hatile. Therefore, the Coyrin its discretion, will
dismiss Plaintiff's Second Amendé&bmplaint without leave to amend.

IT ISORDERED:

(1) Plaintiff's Second Amended @wlaint (Doc. 12) and this action ar

dismissed for failure to state a claim, andethClerk of Court must enter judgmer

accordingly.

(2) The Clerk of Court must make amtry on the docket stating that the

dismissal for failure to state a claim may coasta “strike” under 28 U.S.C. § 1915(Q).
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(3) The docket shall redtt that the Court certifig pursuant to 28 U.S.C

§ 1915(a)(3) and Federal Rules of AppellRBr@cedure 24(a)(3)(A), that any appeal

this decision would not be taken in good faith.

DATED this 28th dg of April, 2014.

T howmit

M

Stephen M. McNamee
Senior United States District Judge




