Valencia v. Vasque

JDDL-K

© 00 N o 0o B~ W DN PP

N NN NN NNNDNDRRRRRR R R R R
® N o 0 B» W N RFP O © 0N O O M W N B O

N

Dog.

WO MsD

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ernesto Valencia, No. CV 13-0655-PHX-RCB (JFM)
Plaintiff,
VS. ORDER

Lt. Vasquez #5241,
Defendant.

Plaintiff Ernesto Valencia, who is confinéd the Fourth Avaue Jail in Phoenix,
Arizona, has filed gro se civil rights Complaint pursuant to 42 U.S.C. § 1983 (Doc.
and an Application to Proceed Forma Pauperis (Doc. 2). The Court will dismiss the
Complaint with eave to amend.

l. Application to Proceedln Forma Pauperis and Filing Fee

Plaintiff's Application to Proceeth Forma Pauperis will be granted. 28 U.S.C.
§ 1915(a). Plaintiff must pay the statutoryrfiifee of $350.00. 28.S.C. § 1915(b)(1).
The Court will not assess an initial partialrfgi fee. The statutory fee will be collecte
monthly in payments of 20% of the previausnth’s income each time the amount in tf
account exceeds $10.00. 28 S8 1915(b)(2). The Couwtill enter a separate Orde
requiring the appropriate government agencgdibect and forward the fees according

the statutory formula.
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Il. Statutory Screeningof Prisoner Complaints

The Court is required to screen comis brought by prisoners seeking relig

against a governmental entity @an officer or an employeaf a governmental entity. 28

U.S.C. 8§ 1915A(a). The Court must dismissomplaint or portion thereof if a plaintiff

has raised claims that are legally frivolausmalicious, that fail to state a claim upon

which relief may be granted, or that seslonetary relief from a defendant who |
immune from such relief28 U.S.C. § 1915A(b)(1), (2).

A pleading must contain a “shad plain statement of the clasmowing that the
pleader is entitled to relief.” Fed. R. CW. 8(a)(2) (emphasis added). While Rule
does not demand detailed factual allegatibmslemands more than an unadorned, th
defendant-unlawfully-harmed-me accusationAshcroft v. Igbal, 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficed.

“[A] complaint must contain sufficient &ual matter, accepted as true, to ‘statg
claim to relief that is plausible on its face ftl. (quotingBell Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007)). A claim is pthle “when the plaintiff pleads factua
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to ¢
on its judicial experience and common senskl” at 679. Thus, although a plaintiff's
specific factual allegations may be consisterth a constitutional claim, a court mus
assess whether there are other “more lilkiglanations” for a defendant’s conduddl.
at 681.

But as the United States Court of Agas for the Ninth Cingit has instructed,

courts must “continue to constrpeo se filings liberally.” Hebbev. Pliler, 627 F.3d 338,

342 (9th Cir. 2010). A “complaint [filed by pro se prisoner] ‘must be held to les$

stringent standards than formaéatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus, 551 U.S. 89, 94 (2007)pér curiam)).
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If the Court determines that a pleadicmuld be cured by thallegation of other
facts, apro se litigant is entitled to ampportunity to amend a ogplaint before dismissal
of the action.See Lopez v. Smith, 203 F.3d 11221127-29 (9tiCir. 2000) én banc). The
Court should not, however, advise the litigioiw to cure the defects. This type (
advice “would undermine distt judges’ role as impartial decisionmakersPliler v.
Ford, 542 U.S. 225, 231 (20043ge also Lopez, 203 F.3d at 1131.13 (declining to
decide whether the court wasquired to informa litigant of deficiencies). The Cour
will dismiss Plaintiff's Complaitfor failure to sate a claim, but mause the Complaint
may possibly be saved by amendment, the Gailirdismiss the Comlaint with leave to
amend.

lll.  Complaint

Plaintiff alleges one count of racigrofiling and names as Defendant Phoeni

Police Officer Lieutenant Vasquez #524Rlaintiff seeks punitive damages.

In support of his racial profiling claimPlaintiff alleges that his Fourteentl
Amendment rights were violated when kheas arrested antiooked on unspecified
charges after Lieutenant Vasquez told Plairthtit he fit the desgstion of a suspect.
According to Plaintiff,the suspect in question was desed as a white male with long
light brown hair who was heayikattooed and wearing a whitenkatop. Plaintiff asserts
that he is tattooed and was wearing a tank liut that he is Higmic, with long, dark
brown hair. Plaintiff does not see how he fhg description of avhite male with long,
light brown hair. The Cotirconstrues these allegatioras asserting claims for
discriminatory law enforcemeit violation of Plaintiff's federal constitutional rights.
V.  Failure to State a Claim

To state a claim under 8§ 1983, a plaintiffshallege facts supporting that (1) th
conduct about which he complains was coneditby a person acting under the color
state law and (2) the conductpdized him of a federal constitutional or statutory righ
Wood v. Ostrander, 879 F.2d 583, 587 (9tir. 1989). In adiion, a plaintiff must

allege that he suffered a specihjury as a result of the oduct of a particular defendant
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and he must allege an affirmative linktWween the injury andhe conduct of that
defendant.Rizzo v. Goode, 423 U.S. 362, BL-72, 377 (1976).

Claims of discriminatory law enfoeenent are judged according to equal

protection standardsWayte v. United Sates, 470 U.S. 598608 (1985)accord Dunn v.
Hyra, 676 F.Supp.2d 1172, 139W.D. Wash. 2009)see Ortega Melendres v. Arpaio,
598 F.Supp.2d 1025, 1037 (D.iAr2009). “To state a clainnder 42 U.S.C. § 1983 fof
a violation of the Equal Proteon Clause of the Fourteenmendment, a plaintiff must
show that the defendants actetth an intent or purposé discriminate against the
plaintiff based upon membership in a protected clag®é v. City of Los Angeles, 250
F.3d 668, 686 (9ticir. 2001).

Plaintiff alleges that he is Hispanindathat Vasquez “attemptdo stop” him even
though a description for the suspect was described as White. Pfaiiditb allege when
Vasquez “attempted to stop” him. He alsils to allege whether Vasquez actual
arrested him, and if so, the offense chargetheresolution of theharges, i.e., whethef
Plaintiff was acquitted or convicted. In shd?taintiff fails to sufficiently allege facts to
support that Vasquez violatéas constitutional rights. Plaintiff therefore fails to state
claim against Defendant ahés Complaint will be dismi&ed without prejudice.

V. Leave to Amend

For the foregoing reasons, Plaintiff’'s Cdaipt will be dismissed for failure to
state a claim upon which relief may be grant&tithin 30 days, Plaintiff may submit g
first amended complaint to cutlee deficiencies outlined abev The Clerk of Court will
mail Plaintiff a court-approved form to uger filing a first amended complaint. If
Plaintiff fails to use the court-approveddrm, the Court may strike the amende
complaint and dismiss this actiontkaout further notice to Plaintiff.

Plaintiff must clearly designate on thacé of the document that it is the “Firg
Amended Complaint.” The fitamended complaint must betyped or rewritten in its
entirety on the court-approved form and may mzorporate any part of the origing

Complaint by reference. Plaintiff manclude only one claim per count.
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A first amended complaint supedes the original complainterdik v. Bonzelet,
963 F.2d 1258, 126@th Cir. 1992);Hal Roach Sudios v. Richard Feiner & Co., 896
F.2d 1542, 1549th Cir. 1990). After amendmente Court will treat an original
complaint as nonexistenterdik, 963 F.2d at 1262. Any causf action that was raised
in the original compliat is waived if it is not raisedh a first amended complainKing v.
Atiyeh, 814 F.2d 565, 567 (9th Cir. 1987).

VI.  Warnings

A. Release

Plaintiff must pay the unpaid balance tbe filing fee within 120 days of hig
release. Also, within 30 days his release, he must eithidr) notify the Court that he
intends to pay the balance @) show good cae, in writing, why he cannot. Failure t
comply may result in disissal of this action.

B. Address Changes

Plaintiff must file and serve a notice afchange of address in accordance w
Rule 83.3(d) of the Local Rules of Civil Procedure. Plaintiff must not include a ma
for other relief with a notice of change afldress. Failure toomply may result in
dismissal of this action.

C. Copies

Plaintiff must submit an additional copy every filing for ug by the Court.See
LRCiv 5.4. Failure to comply may resutt the filing being stiken without further
notice to Plaintiff.

D. Possible “Strike”

Because the Complaint has been dismissethflure to state a claim, if Plaintiff
fails to file an amended complaint correcting tteficiencies identiid in this Order, the
dismissal may count as a “strikahder the “3-strikes” provisioof 28 U.S.C. § 1915(g).
Under the 3-strikes provisiom, prisoner may not bring a diaction or appeal a civil
judgmentin forma pauperis under 28 U.S.C. § 1915 *“if ¢hprisoner has, on 3 or mor

prior occasions, while incarcerdter detained in any facilitygrought an action or appea
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1| in a court of the United States that wdismissed on the grounds that it is frivolous,
2 | malicious, or fails to state a claim uponiafhrelief may be granted, unless the prisorjer
3| is under imminent danger of serious phgsinjury.” 28 U.S.C. 8 1915(g).
4 E. Possible Dismissal
5 If Plaintiff fails to timdy comply with every provision of this Order, including
6 | these warnings, the Court may disntlsis action without further noticeSee Ferdik, 963
7| F.2d at 1260-61 (a districourt may dismiss an action féailure to compy with any
8 | order of the Court).
9| ITIS ORDERED:
10 (1) Plaintiff's Application to Proceelth Forma Pauperis (Doc. 2) isgranted.
11 (2) As required bythe accompanying Order tine appropriate government
12| agency, Plaintiff must pay ¢h$350.00 filing fee and is hassessed an initial partial
13| filing fee.
14 (3) The Complaint (Doc. 1) idismissedfor failure to state a claim. Plaintiff
15| has 30 daysfrom the date this Order is filed tiile a first amended complaint in
16| compliance with this Order.
17 (4) If Plaintiff fails tofile an amended complaintithin 30 days, the Clerk of
18| Court must, without further notice, enterjumlgment of dismissal of this action with
19| prejudice that states thaetklismissal may count as a fk&” under 28 U.S.C. § 1915(qg).
20 (5) The Clerk of Court must mail Ptaiff a court-approvedorm for filing a
21| civil rights complaint by a prisoner.
22 DATED this 10" day of May, 2013.
23
: s
25 obert C. Broomfield /
26 enlor United States District Judge
27
28
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