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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ashraf Elgamal, et al., No. CV-13-00867-PHX-DLR
Plaintiffs, ORDER

V.

Rebecca Bernacke, et al.,

Defendants.

Plaintiffs are Ashraf Elgamal, an Edign citizen, his minor child A.E., and his

adult child Amanda. Defendaist Jeffrey Blumberg, CompliarDirector for the Office

of Civil Rights and Civil Liberties (CRCL).Before the Court are the parties’ cros

motions for summary judgmen{Docs. 308, 320.) The motioase fully briefed, and the

Court heard oral argument on May 31, 2016. JOne 21, 2016, th&ourt announced its

rulings from the bench andformed the parties that a iten order would follow. For

the following reasons, Blumberg’s motiongisanted and Plaintiffs’ motion is denied.
BACKGROUND

This case arises out of Plaintiffs’ effe to secure employment-based perman;

resident status. Under the Immigratiand Nationality Act (NA), employment-based
adjustment of immigration status is a thregpsprocess. First, an employer seeking
hire the immigrant files armmigrant labor certification gfication, known as a Form
9089, with the Department dfabor. 8 U.S.C. 88 1153(I8)(C), 1182(a)(5)(A). If the
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Form 9089 is approved, tremployer next files a ForM140 visa petition (I-140) on
behalf of the immigrant with the United &&s Citizenship and Immigration Servic
(USCIS). 8 U.S.C. § 1154(a)(1){B C.F.R. 8 204.5. Finallyf the 1-140 is approved,
the immigrant worker may fila Form 1-485 application (I-43%vith USCIS to adjust his
status to lawful permanent rdent. 8 U.S.C. § 1255(a); 8FCR. § 245.2. This process
however, does not guaranteeenttitle an immigrant worker to lawful permanent reside
status. USCIS may revoke an approved(0-14t any time, for whajthe Secretary of
Homeland Security] dans to be good and sufficient caif 8 U.S.C. § 1155. An
employer may withdraw an 1-140 for angason and “at any time until a decision
issued by USCIS or, in the @sf an approved petition, until the person is admitted
granted adjustment or change of status, dasethe petition.” 8 C.F.R. § 103.2(b)(6).
the employer withdraws the 1-140 after has been approved, the approval
automatically revoked. 8 C.F.R. 8§ 205.18ai{i)(C). An immigrant may also be found
ineligible for or not deserving of employntdmased adjustment of status. 8 U.S.C.
1255(a), (c).

In 2006, Fares Alzubidi, owner of Rice Perfect, Inc., subtted an 1-140 on
behalf of Elgamal, which USSI approved in April of thayear. (Doc. 309, | 1; Doc
321 at 6, 1 1.) Plaintiffsubsequently filed 1-485 adjustmeait status applications base
on the 1-140. (Doc. 321 at 6, 1 4.)

In September 2008, USCIS agents ReheBernacke and Cynthia Harper visitg
Picture Perfect and spoke with Alzubidi. (D809, 1 2; Doc. 321 at 6, 1 5.) Bernack
and Harper asked if Alzubidi would widraw the [-140 because Elgamal was n
performing any work for him. (Doc. 321 at 6, { 5.) Alzubidi responded that he dic
intend to employ Elgamal until heeceived his green card.ld( { 6.) Bernacke and
Harper also informed Alzubi that they suspected Elgal was involved in marriage

fraud, and suggested that Alzdis “organization would lookbad” if he hired him.

' Under 8 U.S.C. § 1153(d), Elgamal'sildren automatically were granted “thg
same status” because thagre “accompanying or flowing to join” him.
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(Doc. 309, 1 3-4; Doc. 321 at6-7, 117, 9.)

On October 2, 2008, Alibidi contacted Bernacke, ltbher that he would be
withdrawing the 1-140, and later signed a wntt@ithdrawal form. (Doc. 309, 9 6-7.
According to Alzubidi, he “wasn’'t undeany pressure to witraw” the 1-140, he
construed Bernacke’s comments as advice,asca threat, and he reached his decis|on
independently. I¢l., 11 12-14.) Because of the withdsl, Plaintiffs’ [-485 applications
were denied. I¢., T 8.)

On October 3, 2008—the day after Alzdibivithdrew the I-140—Elgamal sent al

—

email to CRCL Compliance Ingdgator Sara Lilly accusing Bernacke and Harper |of
threatening Alzubidi and coang the 1-140 withdrawal. Id., 11 15, 18.) The following
month, CRCL Acting Director for Reviewnd Compliance WillianP. McKenney sent a
letter to immigration attorneyAnita Justin, who was reprsting Elgamal at the time
acknowledging receipt of Elgamal’'s comiplaand informing heithat the matter had
been referred to USCIS for investigatiorid. (1 19-20.) The letter also explained thiat
“[ulnder 6 U.S.C. [§] 345 and 42 U.S.C. [§](@ke-1, no legal or procedural rights or
remedies are provided to individuals. Adtiogly, this Office m& not obtain any legal
remedies, damages or other relgf behalf of an individual.” I¢., I 21.) Elgamal
received a copy of this letter, reviewidvith his attorneyand understood ft. (Id., 1
22.)

CRCL referred Elgamal’s complaint to USX$ Office of Security and Integrity|
(OSI), which assigned the matter3pecial Agent Dorna Hoshide. I@d., § 25.) During
the course of her investiian, Hoshide interviewed Elgaal, Alzubidi, Bernacke, and
Harper. [d., 1 26.) On June 25, 2008oshide summarized her findings in a Report |of
Investigation (ROI). Id.) According to the ROI, Bernaekand Harper visited Picture

Perfect and asked Alzubidi He would withdraw the 140 because Elgamal was ngt

—t

performing any work for him. (Doc. 309-2&83, 86.) Alzubidi explained that he did n¢

_ > While Elgamal’s complainivas under investigation, heas advised again, thig
time by Lilly via email, that CRCL “does h@rovide legal or procedural rights or
remedies to complainants.” (Doc. 309, 11 23-24.)
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intend to employ Elgamal until he received his work permiitl. gt 83.) Bernacke and
Harper informed Alzubidi omarriage fraud allegations against Elgamal, and explai
that if Alzubidi maintainedis 1-140 petition on behalf dlgamal, his business could b
scrutinized in thduture and “it would not look good for his company.ld.(at 83, 86.)
Alzubidi “described the behavior of [Bermiee and Harper] as professional,” and deni
feeling threatened by themld(at 83-84.) He said heitidrew the 1-140 “because he

did not want his company associated veitimeone who was involved in marriage fraud.

(Id. at 84.) He also “he did not want gopardize the outcome of any future 1-14
petitions[.]” (d.)

OSI forwarded the ROI to CRCL in Decemi2909. (Doc. 321 at 10, § 30.) Fd
roughly two years thereafteCRCL worked to prepare &lose Letter” to Elgamal
regarding his complaint. (Do809, 11 33-34; Doc. 321 &0-11, 11 32-61.) During this
process, Lilly and other CRCL staffersepared a memoranduf(CRCL Memo) that
summarized the investigation into Elgamal’sngaint. (Doc. 309, § 30; Doc. 321 at 1]
1 43.) The CRCL Mmo said it was likely that Beacke and Harper suggestg
Alzubidi’'s business would be sdinized more closely in thiiture if he maintained the
[-140 on behalf of Elgamal, but fountho evidence that the conversation wa

threatening, heated, or hasing.” (Doc. 325-1 at 3.)According to the CRCL Memo,

“Alzubidi told . . . USCIS OSI that he did ntdel threatened by . . . Bernacke’s remark

that his business would be scrutinized if he ot withdraw the 1-140 for . . . Elgamal.
(Id.) Instead, “in a sworn statement taken byl,0S . Alzubidi said he withdrew his I-
140 based on information proed to him by USCIS officerd)e did not claim or even
mention harassment, intinatdon, or threats.” I¢l.) Although theCRCL Memo found
that “invoking the possibility ofextra scrutiny of [Alzubids business], would have

been inappropriate if it occurred, it nonedsd concluded that Bernacke and Harpe

encounter with Alzubidi did not violated gdmal’s procedural ghts because 8 C.F.R|

8103.2(b)(6) allows am-140 petitioner to withdraw th petition at any time before thg
beneficiary is granted adjustment of statusl. 4t 4.)
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Blumberg became CRCL’s Compliance Bt@ in 2010, after the completion of

USCIS’s investigation of Elgaal’'s complaint. (Doc. 309Y 31.) He reviewed the
CRCL Memo and at least a portion of R@fter which he “concluded that [CRCL
couldn’t conclusively substéiate” Elgamal’s allegations because CRCL “had one per
saying one thing” iad “another person saying anotherld.(§ 33.) On March 2, 2012
Blumberg sent Elgamal a Close Letter that recounted the investigatory steps ta
response to Elgamal’s complaint, explairiee resulting policy recommendations CRC
made to USCIS, and informed Elgantladt his complaint was now closed.d.( 1 34-
35.) Specifically, the Close Letter stated:

In order to resolve youromplaint, CRCL attempteto determine whether
USCIS personnel pressurgdur prospective employe&o withdraw your |-
140 petition using threatemg or pressuring tacs¢ including additional

s business. Although CRCL could

scrutiny of your prospective emple'?’/ J |
not conclusively substantiate you egatlon that you were denied due
IS employees in regard to you or

process as a result of the actiondJ& _
your prospective employer, we haddeaa recommendation to USCIS that
relates to your complatin Specifically, CRCL recommended that relevant
policy should forbid using threats ofttwe enforcement &gity to pressure
aPpllc_ants or petitioners. Furth€RCL recommended that USCIS should
effectively provide current FDNS offers with guidanceon appropriate
conduct, and incorporate this gumte into the ®ining curriculum
provided to new officers.

As we have stated in prior letters you, CRCL is no@able to obtain an?/
legal remedies or damag®n your behalf, and caoinprovide individual
immigration relief. Our complaint pcess attempts to analyze potential
problems with DHS policy and its imgshentation. Consequently, we are
p{e?sotladgo inform you that USCISsheoncurred with the recommendations
stated above.

(1d., 11 35-36.)

Elgamal brought this actioan April 29, 2013, originiéy raising only a single
state law claim against Bernacke, Harped another USCIS employee. (Doc. 1.)
June 20, 2013, he amended his complaint tblad children as platiffs and to allege
constitutional claims based on allegations atnacke and Harper coerced Alzubidi {
withdraw the 1-140. (Bc. 9.) On Novembet8, 2014, Plaintiffsifed a second amendec

complaint, which, in relevant part, addeBlumberg as a defdant. (Doc. 143.)
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Plaintiffs bring two claims against Blumberg, both unBieens v. Sx Unknown Named
Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971).1d., 11 140-166.) They
allege that Blumberg deprived them of thEifth Amendment rights to substantive an
procedural due process by “condwgand/or covering up the ercion of . . . Alzubidi to
withdraw the approved I-140 sa petition,” “
about the results of the investigation!d.( 9 146-48, 159.)
LEGAL STANDARD

Summary judgment is appropriate ifethevidence, viewedn the light most

favorable to the nonmoving party, demonstrdtbat there is no gaiine dispute as to
any material fact and the movastentitled to judgment as a ttex of law.” Fed. R. Civ.
P.56(a). “[A] party seeking summary judgmelways bears the initial responsibility @
informing the district court of the basis fis motion, and identifyig those portions of

[the record] which it believes demonstrate thbsence of a genuine issue of mater

fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986When parties submit crosst

motions for summary judgment, the court “coless each party’s @entiary showing,
regardless of which motion theidence was tendered undeiQakley, Inc. v. Nike, Inc.,

988 F. Supp. 2d 1130, 113€.D. Cal. 2013) (citing~air Hous. Council of Riverside

Cty., Inc. v. Riverside Two, 249 F.3d 1132, 1136-37 (9th Cir. 2001)).

Substantive law determines which faei® material and “[o]nly disputes ove
facts that might affect the outcome oftkuit under the governing law will proper|
preclude the entry of summary judgment&nhderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). “A fact issue is genuinkthe evidence is sudat a reasonable jury

could return a verdict fothe nonmoving party.” Villiarimo v. Aloha Island Air, Inc.,
281 F.3d 1054, 1061 9 Cir. 2002) (quotingAnderson, 477 U.S. at 248). The party
opposing summary judgmefmay not rest upon mere aljations of denials of pleadings
but . . . must set forth specific facts showihgt there is a genunissue for trial.”
Brinson v. Linda Rose Joint Venture, 53 F.3d 1044, 104®th Cir. 1995)see also Fed. R.

Civ. P. 56(e);Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87
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(1986).
DISCUSSION

In a Bivens action, a plaintiff must prove that he (1) was deprived off

constitutional right (2) by a federal offici§B) acting under color of federal lawSee
Morgan v. United States, 323 F.3d 776, 780 (9th Cir. 2003Here, Plaintiffs claim that

Blumberg, acting under color of federal ladeprived them of their Fifth Amendment

substantive and proce@lidue process rightstA threshold requirerant to a substantive
or procedural due process claisrthe plaintiff's showing o& liberty or property interest
protected by the Constitution.WWedges/Ledges of Cal., Inc. v. City of Phx., 24 F.3d 56,
62 (9th Cir. 1994). Plaintiffs cannotake this threshold showing.

Plaintiffs’ argue that they had a constitutally protected propsr interest in the
approved 1-140. (Doc. 320 at 19.) They klahat Bernacke and IHzer deprived them
of that property interest bgoercing Alzubidi to withdrawhe petition, and that Blumberg

“aided, abetted and compounded th[is] egragimisconduct. . . by issuing a close letter

that that he knew misrepresented thsults of CRCL’s investigation.” Id. at 2.) On
July 14, 2016, however, the Court rejectegstharguments in an order granting summj
judgment for Bernacke and Harper. o 389.) The Court concluded that Bavens
remedy is unavailable for persorhallenging the revocation or denial of an 1-140 or
485,” because the INA and teministrative Procedures AGAPA) provide alternative
processes through which Plaintiffs could have challenged the revocation of the 1-14
resulting denial of theil-485 applications. I¢. at 8-10.) Assuming 8ivens remedy
were available, the Court woluded that Platiffs’ had no constittionally protected

property interest in the appred 1-140, and thaf such a constitutional right did exist

Bernacke and Harper weretitled to qualified immunitybecause the right was nat

clearly established during the relevant timeiqumt nor is its existence beyond deba

today. (d. at 10-15.) Finally, the Court foundath“no reasonable jury could conclude

that Alzubidi felt pressured or coerced withdraw the 1-140, othat the withdrawal

caused Plaintiffs’ alleged injuries.” Ik at 16-18.) In both his statements to O
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investigators and his deposti in this case, “Alzubidi lsarepeatedly denied feeling
pressured, harassed, threatened, coerceadtjimidated into withdrawing the 1-140."ld
at 17.) Furthermore, “USCIS reinstatBtamal’s 1-485 in August 2013 and allowe
him to present evidence of new qualigi employment,” but ultimately denied th
application “for several reasomgholly independent from Almidi’s withdrawal of the I-
140.” (d. at 18.) This analysis applies withued) force to Plaintiffs’ claims againsi
Blumberg and is incorporated hereiBlumberg cannot be liable undgivens for aiding
and abetting constitutiohaiolations allegedt committed by Bernackand Harper when
the Court has already concluded that Bereaakd Harper did not violate Plaintiffs
constitutional rights.

Moreover, Plaintiffs fail to explaimnow Blumberg's actions caused them al
independent harm. CRCL repeatedly advigghmal that it does not provide legal ¢
procedural rights or remedies to compémts, and cannot provide individus
immigration relief. Blumberg had no authority intervene in Platiffs’ adjustment of
status proceedings. Plaintiii® not explain how their siétion would have changed ha
Blumberg sent Elgamal a Close Letter that confirmed his version of events. The
would remain withdrawn, and USCIStills would have denied Elgamal's [-145
application. Plaintiffs rightly concede ahthey “had no righin how the [CRCL]

investigation was conducted or @gtcome.” (Doc. 345 at 3.)

Accordingly, Blumberg is entitled to sumary judgment for the reasons stated |i

parts I, 1l, lll, and V of the Qart’s order granting summgaijudgment for Bernacke anc
Harper. (Doc. 389.) Specifically, (1) Bivens remedy is unavailable under thes
circumstances, (2) Plaintiffs did not haveamstitutionally protected property interest i
the approved 1-140, (3) if such a constiatal right exists, Blumberg is entitled tq
gualified immunity because the right was n@arly established thenor is the question
beyond debate now, and (4o reasonable jury could w@oude that Alzubidi felt

pressured or coerced into withdrawing thetBlor that Blumberg’s actions proximatel
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caused Plaintiffs’ alleged injuri€s CRCL could not haveden clearer about its inability
to provide legal or prmedural rights or remedies to colapants, and Plaintiffs explicitly
deny that they had any constituinally protected interest ithe CRCL investigation or its
outcome. $ee Doc. 320 at 3, 11; Doc. 345 at 3.)

CONCLUSION

For the foregoing reasons, Blumbergaeistitled to summaryudgment on all

claims against him.
IT ISORDERED that Blumberg’s motion for samary judgment, (Doc. 308), is
GRANTED, and Plaintiffs’ crossnotion for summary judgent, (Doc. 320), is
DENIED.
Dated this 25th day of July, 2016.

A M
P,

Douglas/.. Raxes

Unitet StaeS oisuict vge

*In its prior order, the Court also foutidat Plaintiffs’ claims against Bernack{
and Harper were time-barred. (Doc. 389 at 15-Tthat analysis isot incorporated here
because Plaintiffs’ claims against Blumipeare based on higwolvement in the
preparation of the Close Letter. Neither panas analyzed whether a claim based
actions taken between 20Enhd 2012 would be time-barredThe Court, therefore,
expresses no opinion on the timelines®laintiffs’ claimsagainst Blumberg.
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