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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ashraf Elgamal, et al., No. CV-13-00867-PHX-DLR
Plaintiffs, ORDER

V.

Rebecca Bernacke, et al.,

Defendants.

Plaintiffs are Ashraf Elgamal, an Edign citizen, his minor child A.E., and his
adult child Amanda. Defendants are ®¢mry of Homeland Security Jeh Johnsagn,

Director of United States Citizen and Ingration Services (USCIS) Leon Rodrigue
and USCIS Phoenix Field Offideirector John Ramirez, sued tineir official capacities.
Before the Court are the parties’ cross-motifmissummary judgment(Docs. 332, 347.)
The motions are fully briefed, and the Coletard oral argument on May 31, 2016. Q
June 21, 2016, the Court announced its ruliingsy the bench and informed the partig
that a written order would flow. For the following reamns, Defendants’ motion is
granted and Plaintiffs’ motion is denied.
BACKGROUND

This case arises out of Plaintiffs’ effe to secure employment-based perman;

resident status. Under the Immigratiand Nationality Act (NA), employment-based

adjustment of immigration status is a thregpsprocess. First, an employer seeking
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hire the immigrant files armmigrant labor certification agication, known as a Form
9089, with the Department of Labor (DOLB U.S.C. 88 1153{B3)(C), 1182(a)(5)(A).

If the Form 9089 is approved, the employer next files a Form 1-140 visa petition (I{140

on behalf of the immigrant wituSCIS. 8 U.S.C. § 1154(4)(F); 8 C.F.R. § 204.5.
Finally, if the 1-140 is approved, the immigrant worker may file a Form 1-485 applicati
with USCIS to adjust his status lawful permanent resideht.8 U.S.C. § 1255(a); 8
C.F.R. § 245.2.

This process, however, doeot guarantee or entiti@n immigrant worker to
lawful permanent resident status. USCIS meoke an approved 1-140 “at any time, for
what [the Secretary of Homeland Securifigems to be good andfcient cause[.]” 8
U.S.C. 8 1155. An employer may withdram 1-140 for any reason and “at any time
until a decision is issued by USCIS or,the case of an approved petition, until the
person is admitted or granted adjustmentltange of status, baken the petition.” 8
C.F.R. 8 103.2(b)(6). If the eptoyer withdraws the 1-140 after it has been approved, the
approval is automatically revoked. 8 C.F§205.1(a)(3)(iii)(C). An immigrant may
also be found ineligible for or not desenyinf employment-based adjustment of status.
8 U.S.C. § 1255(a), (c).

In 2005, Fares Alzubidi agreed tgponsor Elgamal for employment witl
Alzubidi’'s company, Picture Perfect, Inc. & 333, § 8.) Alzubidi filed a Form 908¢
with DOL, which was approved in January 200848 at 4, |1 1-2.) Thereatfter, Picture
Perfect filed an 1-140 on behalf of Elgamahich USCIS approvem April 2006. (Doc.
333, 1 9; Doc. 348 at 5, 1 4, 6.) In JABO6, Plaintiffs filed 1-485 adjustment of status
applications based on the approved [-140. (348 at 5, § 7.) Alzubidi withdrew the I;
140 in October 2008. (Do@&33, { 16.) Pursuant to 8.F.R. 8§ 205.1(a)(3)(ii))(C),
USCIS automatically revoked its approvat the 1-140 and, @ansequently, denied
Plaintiffs’ 1-485 adjustmendf status applications.Id, § 18.) In October 2009, Plaintiffs

A~ —

' Under 8 U.S.C. § 1153(d), an immigtanchildren are autoatically granted
“the same status” as their parentta€companying or follomwg to join” him.
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filed a motion to reconsider the denial thieir 1-485 applicationswhich was denied.
(Doc. 348 at 10-11, 1 40.)

In August 2013, USCIS withdrew itdecision denying Elgamal’'s adjustment

application and allowed him to applior adjustment based on new qualifyin
employment pursuant to 8 U.S.C. § 1154(j{Doc. 333, 1 19.) Elgamal then filed
request to change his employment-based petdion from the Picture Perfect position t

a job as art director/web administrator for the Arab American Festival (AAF),

organization that Elgamal founded and fehich he acts as President and Chief

Executive Officer. Id., 11 20-21.) In May 2014, USCISsued a Notice of Intent to
Deny (NOID) Elgamal's re-opened adjment of status application. Id( § 23.)
Ultimately, USCIS issued a decision in t®ger 2014 denying Plaintiffs’ re-opene
adjustment applicationsld(, T 25.)

Elgamal brought this actioon April 29, 2013, originallyraising only a state law
claim against several USCIS playees. (Doc. 1.) On June 20, 2013, he amended
complaint to add his children afaintiffs and to allege, as relevant here, a claim aga
Defendants under the Administrative Procedukes (APA), 5 U.S.C. 8§ 706. (Doc. 9.
On November 18, 2014, Plaintiffs filed second amended complaint, which is t
operative complaint in this lawg. (Doc. 143.) Plaintiffs do not challenge USCIS
October 2014 decision denying their re-opkmejustment applications. (Doc. 333,
26.) Instead, Plaintiffs challenge the earlier, withdradenial, and allege thali

Defendants (1) failed to advise them of th&\'s porting provisionsand to give them

notice and opportunity to rebut the reason tfee original denial of their adjustmenit

applications, (2) unlawfully denied their Octol#09 motion to reconsider the denial (

their adjustment applications, and (3) are wifildly delaying or wittholding approval of

> commonly referred to as the “portingopision,” 8 U.S.C. § 1154(j) provideg
that an 1-485 that has “remained unadjudicdtad180 days or more shall remain vali
with respect to a new job if ¢hindividual changes jobs or etoyers if the new job is in
the same or a similar occupational clhsation as thedo_b fowhich the petition was
filed.” Congress added this provision to A in 2000 in ordero “increase the job
flexibility of workers.” Mantena v. Johnse809 F.3d 721, #(2d Cir. 2015).
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their adjustment applications. (Doc. 143, 1¥-163.) For this, Plaintiffs seek damage
relief under the Declaratory Judgmeaist (DJA), 28 U.S.C. § 2201, amdinc pro tunc
relief. (d., 7 174-198.) The parties now ssemove for summary judgment o
Plaintiffs’ APA claim and corresponding reggts for relief. (Docs. 332, 347.)

LEGAL STANDARD

Summary judgment is appropriate ifetlrevidence, viewedn the light most
favorable to the nonmoving party, demonstrétbat there is no gaiine dispute as to
any material fact and the movastentitled to judgment as a ttex of law.” Fed. R. Civ.
P.56(a). “[A] party seeking summary judgmelways bears the initial responsibility @
informing the district court of the basis fibds motion, and identifyig those portions of

[the record] which it believes demonstrate thbsence of a genuine issue of mater

fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)When parties submit crosst

motions for summary judgment, the court “coless each party’s edentiary showing,
regardless of which motion theidence was tendered underQakley, Inc. v. Nike, Inc.
988 F. Supp. 2d 1130, 113€.D. Cal. 2013) (citing~air Hous. Council of Riverside
Cty., Inc. v. Riverside Tw@49 F.3d 1132, 1136-37 (9th Cir. 2001)).

Substantive law determines which faei® material and “[o]nly disputes ove
facts that might affect the outcome oftbuit under the governing law will properl
preclude the entry of summary judgment&nderson v. Liberty Lobby, Inc477 U.S.
242, 248 (1986). “A fact issue is genuinkthe evidence is sudhat a reasonable jury

m

could return a verdict fothe nonmoving party.” Villiarimo v. Aloha Island Air, Ing.
281 F.3d 1054, 1061 i® Cir. 2002) (quotingAnderson 477 U.S. at 248). The party
opposing summary judgmetfmay not rest upon mere ajjations of denials of pleadings
but . . . must set forth specific facts showiingt there is a genunissue for trial.”
Brinson v. Linda Rose Joint Ventut8 F.3d 1044, 104@th Cir. 1995)see alsd-ed. R.
Civ. P. 56(e);Matsushita Elec. Indus. Cwe. Zenith Radio Corp475 U.S. 574, 586-87

(1986).
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DISCUSSION

Under the APA, this Court is authorizexdreview final agency actions and to:

(1)dcompel agency actioanlawfully withheld or unreasonably delayed;
an

§2) hold unlawful and se#side agency action,nfilings, and conclusions
ound to be--

(A) arbitrary, capricious, an abuse dliscretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdictioaythority, or limitations, or short of
statutory right;

(D) without observance of procedure required by law;
(E) unsupported by substel evidence . . .; or

(F) unwarranted by the fecto the extent that thfacts are subject to trial
de novo by the reviewing court.

5 U.S.C. 88 704, 706. An agency actioncinsidered final when it “mark[s] the
consummation of the agency’s decisionimgkprocess,” and determines rights ai
obligations from which legal consequences fldBennett v. Speab20 U.S. 154, 177-78
(1997) (internal citation and qtations omitted). The agen@&gction “must not be of a
merely tentative or interlocutory natureld.

Plaintiffs challenge “Defendants’ rezation of the I-14(petition” and resulting
denial of their 1-148 adjustmemfpplications on the basisathAlzubidi was coerced into
withdrawing the 1-140. (Dc. 347 at 21-25.) Defendants are entitled to summat
judgment, however, because neither the auticmavocation of the 1-140 petition nor thg
original denials of Plaintiffs’ 1-485 adjustme applications are final agency action
Instead, in August 2013, USCIS withdrew dscision denying Elgamal’'s adjustmer
application and allowed him to appljor adjustment based on new qualifyin
employment after noting its error in failinip advise Elgamal of the INA’s porting
provisions. This process culminated in a new, October 2014 aecisnying Plaintiffs’

adjustment applications on several grounmgluding some whity independent of
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Alzubidi's withdrawal of the 1-140. Platiffs do not challengehis October 2014
decision and, therefore, are notaltenging a final agency actionSee Bhasin v. U.S
Dep’t of Homeland Sec413 F. App’x 983, 985 (9tiCir. 2011) (“Because [USCIS]
vacated its September 15,08denial of the 1-130 visa petition filed by [plaintiff's

then-wife, . . . the denial is not a ‘finaleawgy action’ under 5 3.C. § 704 and is not

subject to judicial review under the [APA].”).
Citing ANA International Inc., v. Way393 F.3d 886 (9th Cir2004), Plaintiffs
argue that the revocatiamn denial of a visa pgion is judicially reviewable. (Doc. 347 a

16.) Plaintiffs miss the point.The revocation odenial of a visa petition is judicially

reviewable under the APA only if that deosiis final. The automatic revocation df

Elgamal’s I-140 and resulting denials of Ptdfs’ 1-485 applicationsare not final agency

actions in light of USCIS’glecision to withdraw those actions and re-open the 1-485

adjudications pursuant to 8 U.S.C. 8§ 1154()).

Moreover, even these actions coulddeemed final, Defendants are entitled
summary judgment because no reasonabig pgould conclude that Alzubidi felt
pressured or coerced to withdraw the 1-140 petition. In its D4)y2016 order granting

summary judgment for Defendts Rebecca Bernacke and Cynthia Harper, the C

found that “no reasonable jury could concluldat Alzubidi felt pressured or coerced to

withdraw the 1-140” because “Alzubidi has egpedly denied feeling pressured, harass
threatened, coerced, or intimteéd into withdrawing thé140.” (Doc. 389 at 17-18.)
Citing evidence that is subjetti multiple levels of heargaobjections, Plaintiffs argue
that USCIS agents told Alzubidi that his business would be scrutinized more closely
continued to sponsor Elgamal’'s employmeetause Elgamal was suspected of marria
fraud. Assuming this is true, however, itusdisputed that the agents’ actions did n
affect Alzubidi's decision to withdraw the K0 in the manner Plaintiffs allege. Ratheg
Alzubidi testified that he made the decisimnwithdraw the [-140 independently and ¢
his own free will, and that he did not feelepsured, coerced, orrgdatened to do so.
(Doc. 333, 11 16-17.) aubidi had the right to withdratine petition for whatever reasol
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and at any time, unless and until Plaintifigatuses were adjusted. 8 C.F.R.
103.2(b)(6). Once the petn was withdrawn, 8 C.F.R8 205.1(a)(3)(iii))(C) required
that USCIS revoke its prior ppoval, subject only to thiNA’s porting provisions.

Because Defendants are entitled to sumngmadgment on Plaintiffs’ APA claim,
Plaintiffs are not entitletb relief under the DJA See Countrywide hhee Loans, Inc. v.
Mortgage Guar. Ins. Corp.642 F.3d 849, 853 {® Cir. 2011) (noting that “the DJA
expanded the scope of the federal courtshedial powers,” butlid not create an
independent basis for federal jurisdiction)Nor are Plaintiffs entitled to an orde
directing USCIS to adjust their statusesc pro tunc

CONCLUSION

For the foregoing reasonBefendants are entitled to rmmary judgment on all

claims against them.

IT ISORDERED that Defendants’ motion for summary judgment, (Doc. 332)
GRANTED and Plaintiffs’ crossnotion for summary judgent, (Doc. 347), is
DENIED. There being no remaining parties oaigls, the Clerk is directed to ente
judgment in favor of all Defendants andaagst all Plaintiffs on all claims, and tg
terminate this case.

Dated this 25th day of July, 2016.

A

N M
P,

‘Douglas/.. Rayes

Uhitet Stae$ Disutct Joe

3 To the extent Plaintiffs ask this Cotintorder USCIS to reitate the 1-140, it is
undisputed that Alzubidio longer wishes teponsor Elgamal for ggloyment. Plaintiffs
cite no authority permlttln?1 this Court torder a private empyer to sponsor an
immigrant’s work visavhen the employer has chosemiithdraw such sponsorship.
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