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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Maria Veloz, No. CV-13-00915-PHX-DGC
Plaintiff, ORDER
V.

Green Tree Seicing LLC,
Defendan

Plaintiff Maria Veloz has filed a motiofor reconsideration ofhe Court’s order
dated May 29, 2014 (Doc. 61) granting intpand denying in parDefendant’s motion
for summary judgment (Doc. 49PDoc. 63. Defendant hassfonded. Dod5. For the
reasons set forth below, the Court will grérg motion in part and deny it in part.

Courts in this district have idengfl four circumstances where a motion fq

reconsideration will bgranted: (1) the moving party hdscovered material difference:

66
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in fact or law from those presented to the Court at the time of its initial decision, and th

party could not previously ka known of the factual diegal differences through the
exercise of reasonable diligence, (2) malefactual events & occurred since the
Court’s initial decision, (3) there has been aearal change in the law since the Court
initial decision, or (4) the moving party maka convincing showing that the Court failg
to consider material facts that were @med to the Court ahe time of its initial
decision. See, e.g., Motorola, Inc. v. J.B. Rodgers Mech. Contractors, Inc., 215 F.R.D.
581, 586 (D. Ariz. 2003).
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A. Mold Coverage.
The Court’'s May 29, 2014 order statedttirlaintiff had idetified no portion of

the Mercury policy that provided coverage forlcheemediation. Doc. 61 at 4. Plaintif

has identified a portion of her controvertistatement of facts which she contends the

Court failed to consider. Specifically, shete®that her controverting statement of fagts
cites to a portion of the Mercury policy thabvides coverage for mold remediation and

living expenses. See Doc. 54, T 28. Plaintiff is eccect. The Court erred in no

considering this citation.
The cited portion of théMercury policy provides tat Mercury will pay for
remediation of “fungi, other microbes or rot from the covered property” where a

caused by a Peril Insured Against results mgfuother microbes awot[.]” Doc. 50-4 at

17. The policy further provides that kéary will pay for “[alny reasonable anc

necessary increase in living expense you caurifs]o that your household can mainta
its normal standard of living[.]"ld. The policy states th#fte “most [Mercury] will pay

under this additionalaverage is $5,000.1d.

In its reply in support of its motion feummary judgment, Dendant argued that

Plaintiff cannot rely on the Mercury pojicbecause it was not authenticated and
unauthenticated document cannot createsanei of material fact This argument is
without merit because the Mercury pglicelied on by Plaintiff was submitted by
Defendant as an exhibit to its motion femmmary judgment, cleés suggesting that
Defendant did not have difficultyith its authenticationSee Doc. 50-4.

In its response to the ron for reconsideration, Defendant argues that Plain
cannot rely on the nid policy language because the ideary policy expired in January
2013. Doc. 65 at 2. Buhe gravamen of Plaintiff's alm is that the policy expired

because Defendant failed toyphe premium as promisedAlthough it is possible that

any continuing polig would have hadifferent terms, that mere possibility is not enough

! Plaintiff's controverti_gig statement o&dts cites this provisn as a_ppearing_;L on
page 12 of Defendant’s exhi Doc. 54, § 28. Althougthe cited page is page 12 @

the Mercury policy, it is actually g& 17 of Defendant’s exhibit Dsee Doc. 50-4 at 17.
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he
evidence of the non-movant is to be believadd all justifiable inferences are to be
drawn in his favor.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242255 (1986). The

to grant summary judgment. In ruling on a motion for summary judgment, “[}

[

facts to be believed, therefore, are (1) flaintiff's policy provded mold coverage, andg
(2) that the policy was cancelled becau3efendant failed to pay the premium.
Justifiable inferences that may be drawonirthese facts include that the policy would
have remained in place h&kfendant paid the premiunmé would have continued tg
provide mold coverage.
The Court’s initial order stated that “Plafhmust show not onlyhat she incurred
the expenses, but also that the Mercury poloyld have covered them.” Doc. 61 at 4.
Plaintiff submitted with her amended coiapt a copy of an estimate from Stratton
Restoration totaling $47,832.3%ee Doc. 33-7. Althogh Plaintiff doesot cite to the
Stratton estimate in either her statemehffacts supporting liemotion for summary
judgment or her controverting statemesft facts opposing Oendant’'s motion for
summary judgment, the Stratt@stimate does include soregpenses related to mold
testing (d. at 3) and hazardous teaal remediationig. at 10). Aside from her affidavit,
Plaintiff did not submit any evidence of haleged additional living expenses. Plaintiff'’s
icy
provided coverage for mold remediation amdether Plaintiff incred expenses related

cited evidence is sufficient toreate an issue of fact as to whether the Mercury po

to mold remediation. The Court theredowill deny Defendant’snotion for summary
judgment as to the issue of mold remediation. Because Plaintiff has not pregente
evidence demonstrating thatesimcurred additional living astorage expenses, the Couyt
will grant summary judgeent for the Defendarats to these issues.
B. Evidence of Damages.
Plaintiff's motion for reconsideration alsamsks the Court to amend its original
order to allow “Plaintiff to premnt evidence on [ ] damageswsll.” Doc. 63 at2. To

the extent Plaintiff is seekg permission to subimadditional evidence of damages, that

request is denied. Plaintiff was requiredstdmit evidence in response to Defendant’s
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motion for summary judgmentThe Court will not allow Rintiff to submit additional

evidence without a shamg that she could not previoushave known of the evidence

through the exercise of reasonable diligen&e Motorola, Inc., 215 F.R.D. at 586.
Plaintiff has made no such showing.

IT 1SORDERED that Plaintiff's motion for reonsideration (Doc. 63) granted
in part anddenied in part as set forth above.

Dated this 13th day of June, 2014.

Nalb Gttt

David G. Campbell
United States District Judge




