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Charles L. Ryan, et al.,

Defendants.

Pending before the Court is Defendari®tion for Sanctions against Plaintiff
(Doc. 144.) Defendants also request the €Cextend the discovergeadline by 60 days
from the date of this Order. (Doc. 165Hor the reasons below, the Court will der
Defendants’ Motion for Sanctions and graheir Motion for an Extension of the
Discovery Deadline.

. Background

On September 15, 2014, Defendants rati®laintiff’'s deposition for Septembe

30, 2014. (Doc. 118.) During the Septem®ey 2014 deposition, Plaintiff stated that

could not respond to many of the questionhaut referring to his nes. But, but when

Defendants afforded Plaintiff th@pportunity to retrieve his nadehe chose not to do sqg.

Plaintiff failed to provide meaningful respges to many of thguestions Defendants’

counsel asked him. The pas contacted the Court dog the deposition to addres

Plaintiff's responses; however Magistratelje Burns was not available at that time.
On September 30, 2014, Defendants filedMotion for an elargement of the

deposition deadline, and to coetgPlaintiff to participate ithe deposition in good faith,
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(Doc. 122.) On October 2,024, the Court granted the Matis. (Doc. 125.) In its

October 2, 2014 Order, the Court specificaltyvised Plaintiff that he “must attend the

deposition in good faith and with all matesialecessary to provigeeaningful responses
to questions regarding his healthcare prioand during his incarceration with the AD(C
and his contact and intetams with the Defendants.”

On October 2, 2014, aftareceiving the Court's Orde Defendants filed an
Amended Notice of Tiang Telephonic Deposition, notig Plaintiff's deposition for
October 10, 2014. (Doc. 129.) On Octobe2®14, Plaintiff filed a Motion to Strike the
Amended Notice of Deposition. (Doc. 1310n October 8, 2014)efendants filed a
Response in Opposition to Plaintiff's Kon to Strike, along with a Motion for
Expedited Ruling. (Doc. 135Doc. 136.) On Octobe8, 2014, the Court deniec
Plaintiff's Motion Strikethe Amended Dmosition Notice. (Doc. 137.)

On October 10, 2014, the daf Plaintiff's rescheduled gwsition, Plaintiff failed
to appear and participate the deposition. Correctioh®ffice (“CO”) Il Ridnour

testified that when he went to retrieve Pldirfor his deposition, Plaintiff stated that he

was not given 24-hour notice arttierefore, he was not ready. (Doc. 144, Ex. 1 at 3:
4:8.) On October 23, 2014, Defendantseditheir Motion for Sanctions, arguing tha
Plaintiff's repeated failure to participate s deposition in good faith warrants sanctio
under Rules 37 and 41(b) of the Federal Rules of Civil Procedure. Specifig
Defendants request the Court dismiss thiion and require Rintiff to pay the
reasonable expenses incurredamnection with the Septdiar 30, 2014 and October 10
2014 depositions, including attorneys’ feed aourt reporter costs. (Doc. 144.)

On October 27, 2014, Plaifi fled a Response irOpposition to Defendants’
Motion for Sanctions (Doc. 145), in which legues that sanctions are not appropri:
because: (1) he did not receive the Cou@isler denying his Motio to Strike until
October 14, 2014, after the deposition; {@en Plaintiff questioned CO Ridnour o
October 9, 2014 on whether he had a dejposthe following dayCO Ridnour told him
“you have no legal calls,”ral (3) on October 10, 2014, GRidnour told him only that
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“someone wanted to talk with me and hquested that person to call back Monday.

Defendants filed their Reply odovember 11, 2014, arguing that Plaintiff has failed
provide any justification forhis failure to participate irhis deposition, and he is
intentionally seeking to delahese proceedings. (Doc. 151.)
1.  Analysis

Rule 37(d)(1)(A) provides that the Court ynarder sanctions if “a party . . . fails
after being served with a proper notice, to appear for that person’s deposition.” R
(d)(3) further states that sJanctions may include any dhe orders listed in Rule
37(b)(2)(A)()—(vi). Instead of or in addition to these sanctions, the court must re(
the party failing to act, the attorney advisithgat party, or both to pay the reasonah
expenses, including attorrisyfees, caused by the ili&ae, unless the failure was
substantially justified or btr circumstances make an aa of expenses unjust.’

Sanctions available under R@#&(b)(2)(A) include the following:

() directing that the matters damaced in the order or other
designated facts be taken asabBshed for purposes of the
action, as the prevailing party claims;

(i) prohibiting the disobedignparty from supporting or

opposing designated claims d@efenses, or from introducing
designated matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedgs until the order is obeyed;

(v) dismissing the action or proceeding in whole or in part;

(vi) rendering a default judgment against the disobedient
party; or

(vii) treating as contempt ofourt the failure to obey an

order except an order to suitnto a physical or menta
examination.

Under Rule 41(b) of the Federal Rules oWiCProcedure, “[i]f the plaintiff fails to
prosecute or to comply witkhese rules or a court order, a defendant may move
dismiss the action or any claim against it. lass the dismissal order states otherwise

dismissal under this subdivision (b) and any désal not under this ke . . . operates as

-3-

u

e

Juire

J (0]




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

an adjudication on the merits.”
Here, the transcript of Plaintiff's Sephber 30, 2014 depositicestablishes that

Plaintiff failed to provide meaningful respses to several of Defendants’ counse

guestions. Further, Plaintiff failed tg@ear for his deposittoon October 10, 2014,

even though Defendants prded Plaintiff with notice of the date and time of the

deposition and the Court orddrPlaintiff to “attend the desttion in good faith and with

all materials necessary to provide meaningful response to questions regarding F

healthcare prior to and dag his incarceration with the ADC, and his contact an

interaction with Defendants.’Plaintiff claims that he di not receive tb Court’'s Order

d

denying his Motion to Strikehe Amended Notice until after his October 10, 20[4

deposition; however, even if true, that doest excuse his failure to appear. And,
although Plaintiff claims @t CO Ridnour did not inforninim of his deposition, CO

Ridnour testified that he told Plaintibefendants’ counsel was on the phone for h
deposition, but Plaintiff refuskto participate in the deptisn because Plaintiff was nof
ready. Therefore, the Court finds that Pldiiritas failed to comly with his discovery
obligations and the Court’s Octali& 2014 Order by failing tappear for his deposition.
The Court has wide discretian imposing discovery sanction§ee Ollier v.
Sweetwater Union High Sch. Dist.,, 768 F.3d 843, 859 (9tiCir. 2014). However,
“[w]here the drastic sanctions of dismissaldafault are imposed... the losing party’s
noncompliance must be due to willfulness, fault, or bad faitlyhe v. Exxon Corp., 121
F.3d 503, 507 (9th Cir. 1997 nited Sates for Use of Wiltec Guam v. Kahaluu Constr.,
857 F.2d 600, 603 (9th Cir988) (the sanction of dismissalauthorized only in extremsg
circumstances and dismissamsrranted only if the violatin is due to willfulness, bad
faith, or fault of the party).Further, “[b]lecause the sanctiohdismissal is such a harsh
penalty, the district court must weigh fifactors before imposing dismissal: ‘(1) the

public’s interest in expeditiougsolution of litigation; (2) ta court’s need to manage it

U)

docket; (3) the risk of prejudice to [therpaseeking sanctions]; (4) the public polic

S

favoring disposition of cases on their merigsd (5) the availality of less drastic
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sanctions.” Porter v. Martinez, 941 F.2d 732, 733 (9th Cir. 1991ufting Wanderer v.
Johnston, 910 F.2d 652, 655-56 (9@ir. 1990)). “The first two othese factors favor the

imposition of sanctions in most cases, while fburth factor cuts against a default or

dismissal sanction. Thus éhkey factors are prejudice and availability of lesser

sanctions.”Wanderer, 910 F.2d at 656.

The first, second, and third factors favor dissal of this case. Plaintiff's failure to

participate in his deposition in good faidlnd subsequent failure to appear for |

properly noticed deposition hacaused delay in this caaad limited Defendants’ ability

to defend themselves against his allegatiortse fourth factor, as always, weighs against

dismissal. The fifth factor requires the Cotariconsider whether a less drastic alternati
is available. The Ninth Circuit recognizéfgt warning a party “his failure to obey th
court’s order will result in the dismissal can satisfy the ‘consideration of alternat
requirement.” See e.g., Ferdik v. Bonzelet, 963 F.2d 1258, 1262 (9th Cir. 199R)alone
v. United Sates Postal Service, 833 F.2d 128, 132 n.1 (9%@Gir. 1987) (noting that a
warning is an alternative sanction, and thaedaw suggests that wang a plaintiff that

failure to obey a court order wilesult in dismissal can suffice).

Based on the record here, the Court deslito impose the drastic sanction of

dismissal. The Court further dewes at this time to requitelaintiff to pay the reasonable

fees and costs associated whik two depositions. Howevexhile the Court declines to

Impose the sanctions Defendants request, it wlaistiff that if he does not appear fo

and participate in good faith in his depositionce rescheduled apdoperly noticed, he

may be subject to sanctions up to anduduig dismissal of this action. The Couf

reiterates that Defendants are entitled tostjoe Plaintiff regarding his allegations
including questions regarding his healthcaierpo and during his incarceration with th
ADC, and his contact and imgetion with Defendants.

In light of Plaintiff's canduct, Defendants seek axtension of the discovery
deadline of 60 days from the date of tldsder. (Doc. 165.) The Court will gran

Defendants’ request. Accordingly,
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IT ISORDERED that Defendants’ Motion for Sanctions (Doc. 144) is denied.

IT IS FURTHER ORDERED that Plaintiff must apgar for and participate in
good faith in his deposition once rescheduded properly noticed, as required by th
Court’s October 2, 2014 Order.

IT ISFURTHER ORDERED that Defendants’ Motiofor an Enlargerant of the
Discovery Deadline (Doc. 165) is gtad. The parties shall have urigbruary 9, 2015
to complete discovery.

Dated this 1 day of December, 2014.

N

Honbrable Johrt Z. Bde
United States Mgistrate Jude
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