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Charles L. Ryan, et al.,
Defendants.

Plaintiff Jonathan Michael Ploof, who isurrently confined in Arizona Statg
Prison Complex-Eyman, brought this civighits case pursuant #2 U.S.C. § 1983.
(Doc. 61.) Defendants move for summngudgment, and Plaintiff opposés(Docs. 241,

259.) The Court will grant thmotion and dismiss this action.

! The Court provided notict Plaintiff pursuant tdRand v. Rowland154 F.3d
952, 962 (9th Cir. 1998) (en bgnegarding the requirements afresponse. (Doc. 243.
Despite the Court’s warnings, Plaintiff diseeded the Federal Rules of Civil Procedur
this Court’s local rules, and this CourtAugust 27, 2015 Ordein his Response to
Defendants’ Motion for Summary Judgment.

Defendants note that Plaintiff failed follow LRCiv 56.1(b) because, in hig
separate statement of facts, he did notrowett any of Defendants’ facts and failed {
support his Response with aresponding statement of factiideed, while Plaintiff did
file a document he titled “Statement of FactSupport of the Opgsition to Defendants’
Motion for Summary Judgment(Doc. 260), the documennerely contains further
argument in opposition to Defendants’ fibm for Summary Judgment and is not
separate statement of facts in compliance thérules and this @ot's August 27, 2013
Order. This document merely circumvents @@@urt’s rules setting a page limitation fg
such responses.

5 v. Ryan et al Doc. 270
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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jonathan Michael Ploof, No. CV 13-00946-PHX-DGC (JZB)
Plaintiff,
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l. Background

On screening under 28 U.S.C. 8§ 1918)\(the Court determined that Plaintif
stated a claim and directed Defendants Rydunsson, and Pratt tanswer. The Court
dismissed the remaining clairaad Defendants. (Doc. 76.)

Il. Summary Judgment Standard

A court must grant summary judgment fthie movant shows that there is no

genuine dispute as to any maéfact and the movant entitled to judgment as a mattg
of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret/7 U.S. 317, 322-23
(1986). The movant bears the initial respoitisjoof presenting the basis for its motiof
and identifying those portions of the recordgdther with affidavits, if any, that it
believes demonstrate the absence géuine issue of material fadCelotex 477 U.S. at
323. If the movant meets itsitial responsibility, the burdeshifts to the nonmovant to
demonstrate the existence of a factual dispute and that the fact in contention is mat

fact that might affect the outcome of tkait under the governing law), and that th

Likewise, Plaintiff attempts to “incorpate by reference” Docs. 61, 76, 89, 11

5
and 231 in his Responsettee Motion for Summaryudgment (Doc. 260 at 25.) To the
extent Plaintiff has cited to specific evidence within those documents to support

Response, the Court has comsatl that evidence.But Plaintiff's incorporation by
reference of entire documents without spaeg what parts of those documents a
relevant to the issues currently befdte Court is inappropriate and will not b
considered by the Court. it Plaintiff's obligation to oppge Defendants’ arguments, ndg
this Court’'s obligation to attempt to @stain what arguments from other motior
Plaintiffs may be trying to makeSee Orr v. Bank of Americ@285 F.3d 764, 775 (9th
Cir. 2002) (internal quotation omitted) (‘dges need not paw over the files witho
assistance from the parties.fiydep. Towers of Wash. v. Washingt880 F.3d 925, 929
(9th Cir. 2003) (“[JJudges areot like pigs, hunting for tffles buried in briefs.”)
(citation omitted).

The Court has carefully ad Plaintiff's Responséo Defendants’ Motion for
Summary Judgment and his &taent of Facts. Despite ditiff’'s disregard for this
Court’s rules and Order, the Court will not,afendants’ request, consider their facts
be undisputed and admitted (D@&9 at 2). To the extent Plaintiff has failed to cite
specific evidence to rebut Bdants’ evidence or has failed to support his o
arguments with evidence, however fourt will assume he cannot do so.
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dispute is genuine (the evidence is such shegasonable jury calireturn a verdict for
the nonmovant).Anderson v. Liberty Lobbync., 477 U.S. 242, 248, 250 (1986). The
nonmovant need not establish a materglesof fact conclusively in its favdfjrst Nat'l
Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 288-89 (196%ut must “come forward
with specific facts showing thatdhe is a genuine issue for triaMatsushita Elec. Indus.
Co, Ltd. v. Zenith Radio Corp475 U.S. 574, 587 (198@nternal citation omitted).

At summary judgment, the judge’s fummn is not to weigh the evidence and
determine the truth, but ttetermine whether there igganuine issue for trialAnderson
477 U.S. at 249. The court must bedethe nonmovant’s evidence and draw all
inferences in the nonmovant’s favoid. at 255. The court need consider only the cited
materials, but it may consider any other matstiaithe record. Fed. R. Civ. P. 56(c)(3)
[ll.  Plaintiff's Allegations

In his Second Amended Complaint, Pldirdileged that, whilencarcerated at the
Arizona State Prison Complex-Eyman, dles Ryan, Director of the Arizona

Department of Corrections (ADC), Richard ®r#®ivision Director and Health Service!

U7

=

Program Evaluation Administrator, and MatthA&wMusson, the Eyman Complex Healt
Administrator, were deliberately indifferent to Plaintiff's heart condition because
(1) healthcare providers indlprison have a practice ofilfiag to provide timely medical
care, which Defendants failed to correct; Bfendants have a policy of requiring unit
healthcare providers to subnaitreferral for specialist cate a review board committee
which is not for medical reasons and takes mm®mbd process, anthereafter, the referral
requests are unreasonably denied by the coemni(B) Defendants have failed to create
an effective tracking and scheduling systéon healthcare appointments, there are
lengthy delays in responding health needs requedtsms and providing necessary

care, and there are no protocols or timefrafoesvhen Plaintiff isto receive a face-to-

face medical appointment; and (4) due to these policies, Plaintiff has suffere

unreasonable delays and refusalkich cause current and futureart failure. (Doc. 61.)
111
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IV. Plaintiff's Medical Condit ion Prior to Incarceration

In March 2003, Plaintiff had heart semy and had a stent placed in the ¢
anterior descending artery of his heafDoc. 242 9 57.) On March 31, 2003, Plainti
was seen by Dr. Kassel ofiTCity Cardiology Consultants, who noted that Plaintiff ws
doing well despite a relatively #snsive anterior wall myocardial infarction, and that
had a 60% ejection fraction.ld(  58.) On April 20, 203, Plaintiff had a Gated
Stress/Rest Myocardial Perfusion Scan, Wwhievealed a rest ejection fraction of 50
and a post exercise gated SHE€jection fraction of 47%. Id. 1 59.) Plaintiff entered
the ADC on April 27, 2005.14. 1 60.)
V.  Plaintiff's Arguments and Evidence

On November 15, 2005Plaintiff received a “Cmmunique” from Dr. McRill at
ASPC-Eyman stating “In response to [théilR dated 11/4/05 requesting ‘Heartsmat
diet: the only cardiac diet available here is lbw fat, low salt diet that you have alread
tried. | will forward your HNR to the FHA's office’” (Doc. 245-3 at 18) On

2 The Court notes that Plaintiff dedmes the content of his medical record
throughout his Response to the Motiomr fBummary Judgment.Because the Court
considers evidence in deternmg whether summary judgmerst appropriate, the Court
does not set forth Plaintiff's @lnacterization of his medicalaerds, but rather sets fortk
the content of the medical records themselves. Plaintiff's characterizations are
either misleading or incomplete.

® Plaintiff asserts that his claims agsti the current Defendants concern medig
treatment between August 19, 2011 and fivesent. (Doc. 259 at 9.) The Col
nonetheless sets forth prior meali history to the extent it isited by Plaintiff. To the
extent Defendants provide ditonal medical records detailing Plaintiff's medica
treatment prior to August 12011, the Court doesot discuss thoseecords because of
Plaintiff's assertion that his @ims arose on August 19, 201%eeDoc. 242 at {1 61-93
(setting forth Plaintiff’'s medical histy prior to Augustl9, 2011).

* Plaintiff asserts that Dr. McRill “indicatédhat his existing diet provided poofr

results, Doc. 259 at 7, but that assertiomossupported by Plairfits’ cited evidence.

> Unless otherwise specified, all of theu®ts citations refer to the automatically

generated page numbers of the Court’'stededc filing system (CM/ECF), which can be

found at the top of each filed page.
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February 6, 2006, D.O. Strubeck noted thairRiff “wants a special diet” and noted tha
he discussed with Plaintiff that he would speak with Central Office about a special
(Doc. 245-3 at 20.)

On September 19, 2006, Plafihwas seen by Dr. Bouledt St. Mary’s Hospital in
Tucson. (Doc. 231 at 19-20.) The assessmeta&d by Dr. Boulet was that Plaintiff hag
coronary artery disease with intracorpnastenting of his LAD with a negative
angiogram performed nine months prior September 19, 2006; hyperlipidemia wit
significant hypertriglyceridemia; chronmalpitations; and chronic chest paind. Dr.
Boulet recommended a calcium channel blocker, fish oil, an increase in Lipitor, &
follow-up in 6-12 months. 14.) Plaintiff asserts he was neeen for this follow-up.
Plaintiff also asserts that he was not présd lipids as recommendéy the doctor.

On September 12, 2011, Plaintiff saw Balyer and advised him that he wa
feeling a lot better since starting Imdur anllemksto see a cardiologist. (Doc. 242 | 94
On October 22, 2011, Salyesubmitted an outside corsuequest for a cardiology
appointment for a cardiac catierization evaluation. Id. 1 95.) On October 26, 2011

Salyer saw Plaintiff for a cai@t chronic care appointmentdanoted his stent was stable

but noted crescendo angina and requestedrgent emergency room evaluationld. (
1 96.) On October 26, 2011, Plaintiff wagsdéy Nurse Practitioner Mcelmeel at Temj
St. Luke’s Hospital. (Doc. 231 at 23.) MRelmeel noted that Plaintiff was being seq
after his routine visit with Isi physician at the ADC regang ongoing angina and tha
Plaintiff reported that he had angina and off for two yearswhich was managed
medically with goodelief with titration of his medications.ld) NP Mcelmeel noted
that Plaintiff stated that h@anted to go back to the AD&hd not get his current workug
or angiogram at Tempe St. Luke’s becabhsewas expecting a visit from his son g
Saturday and would not get tbpportunity to see him for arwr year, and that Plaintiff
reported that his chest pain is no different than it ever ikl.) (NP Mcelmeel

recommended that Plaintiff follow-up witbutpatient cardiology for an angiogran

continue all the same medicationsydacontinue cessation of tobaccold. (at 25.)
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Plaintiff asserts that Mcelmeel's medicatoed explains “in detail ADC'’s failures ang
delays.” (Doc. 259 at 12)Mcelmeel noted that the DOghysician was frustrated with
the slow process in coordinagiran outpatient wawup for Plaintiff and sent him to an
inpatient setting to expedite a cardiology referrd@oc. 231 at 23.) Plaintiff appears t
assert that he was not prded follow-up tretment as recommenddxy NP Mcelmeel.
(Doc. 259 at 12-13.)

On October 27, 2011, Sa&ly noted that Plaintiff had returned from Tempe §

Lukes and submitted a consult fo cardiology catheterization lab evaluation. (Doc. 2
1 98.)

On November 18, 2011, Plaintiff waeen by Dr. Candipaat Phoenix Heart
Center. (Doc. 231-1 at 47pr. Candipan noted that Plaiih had a history of coronary

artery disease, and for the past few months having symptoms of chest discomfor

(Id.) Dr. Candipan recommended that Plaintif/éa stress test and that his verapar
prescription be increased or tlzat ACE inhibitor be added.ld( at 48.) Plaintiff asserts
that Dr. Candipan’s orders were not followd®oc. 259 at 13.) Plaintiff asserts, withod
citation to evidence, that if a stress test baen performed, it would have shown an 871
blockage to the left side of his heartd.)

On January 26, 2012, Plaintiff waseseby Dr. Kumar at Advanced Cardia
Specialists. (Doc. 231-2 at 1-3.) Pldintiold Dr. Kumar thathis chest pain was
increasing and he wantaa angiogram and that he had poegly told phygians that he

could not do any kind of stress tdstcause of a meniscal tearld.Y Dr. Kumar

recommended that a coronary angiogram beedand that Plaintiff stop Verapamil, add

Norvasc, and continue Atenololld() Plaintiff asserts thdte did not receive Norvasg

for over a year and points to an HNR and oese from prison staff to establish that |
did not receive the Norvasc.(Doc. 245-3 at 38.) Theesponse indicates that th
prescription was filled on March 5, 2013d.J

On February 14, 2012, Plaintiff hadleft heart catheterization and PTCA ste

placement. (Doc. 231-2 4t7.) Plaintiff asserts, withogitation, that any damage foun
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during the catheterization was the effect ofélayed treatment.” (@c. 259 at 15.) The
impression from the cathetertan was “long tubular in-stemtarrowing in the proximal
left anterior descending aryeof approximately 70-80%,” presence of an eccentric les
prior to the stent of approximately 20-30% thme left anterior descending artery, ar
severe global hypokinesis of the left vengicl(Doc. 231-2 at 5-6.) After the stent wa
placed, the resulting lumihaarrowing was 0%. Id. at 6.) Dr. Kumar recommende(
that Plaintiff be placed on Btrin and Plavix indefinitelyand that Lipitor and Verpamil
could continue, but Imdur “may tidoe necessary anymoreld

On February 15, 2002, PA Salyer notedt Plaintiff returned from the cardiag
catheterization procedure and referred PHifar a post-surgicafollow-up agpointment
and completed an Outside Consultation Regjierm for a cardiology follow-up for a
cardiac stent placement. (Doc. 242 q 102.) Fehruary 16, 2002, Salyer saw Plainti
for a cardiac chronic care appoment. Plaintiff had nacomplaints of chest pain,
shortness of breath, or palgitans and was provided eduitens on nutrition, exercise,
smoking, and medication managemenid. { 103.) Salyer requested a consult for
bilateral carotid artg ultrasound. I1¢.)

On March 22, 2012, Plaintiff was again sdésgnDr. Kumar. (Doc. 231-2 at 8.) In
his assessment and plan, Dr. Kumar notedRFantiff was doing etxemely well with no
more chest pain after a post percutanegoaissiuminal coronary angioplasty and ste
placement in the left anterior descending arteryahruary 2012, and ah Plaintiff had a
decreased ejection fraction of approximately 33%0.) (Dr. Kumar stated that Plaintiff
“would like to have his carotiérteries check” and, altagh no evidencef carotoid
bruit was noted on examination, “since the ptis insisting, he will be scheduled fo
carotoid Doppler ultrasound studies.ld.j Finally, Dr. Kumar stad: “The patient also
wants us to recommend a cardiac diet.e phatient was recommended a 2-gram sodiu

low-cholesterol cardiac diet. However, | amt sure this is available in the priso
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system.” (d.)® Finally, Dr. Kumar stated that Plaintiff “needs a cardiac followup in
months’ time,” and, at that time, an “eclaodiogram may be necessary to reassess
ejection fraction.” id.)

On March 26, 2012, PA Salyer suitted an Outside Consult Request for
cardiology follow-up appoitment for Plaintiff in six months. (Doc. 242105.)

On March 29, 2012, Plaintiff was set to tb@nsported for a cardio-evaluation, bt

Plaintiff refused transport due to safety conser(Doc. 245-2 at 35.) On April 16, 2012

Plaintiff signed a refusal to follow-up with cardiology due to “abuse at Central Ui
(Doc. 242 1 107.) A follow-upppointment witlthe health care provider was schedulg
for April 26, 2012. d.) On May 2, 2012, it was notetat Plaintiff's blood pressure
checks were normal. Id. { 108.) On June 13, 2012, FNP Linde reviewed Plaintif
chart and noted the March 22, 2012 recomaa¢ion that Plaintiff be provided a low
cholesterol, low sodium diet. FNP noted thatause the standard ADC diet is design
to be low in sodium and cholestéroo further action was neededd.(] 109.)

On June 13, 2012, Defendant Mussosposded to a grievance Plaintiff fileg
stating that he had not receivadenal or low fat/salt dietin his response, Musson state
that a “low cholesterol and low sodiumetliwas ordered by the Medical specialist (
3/22/12,” that the general population diet igdnt healthy” and “meets Plaintiff's needs
and that the Medical specialist did not indicate that the general population dief
inadequate with regard to cholesteasnd sodium. (Doc. 245-3 at 22.)

On August 10, 2012, Pldiff was seen on the nursdiae and claimed that he waj
120 days overdue for a chronic care visit, thatwanted to be on a renal diet, that
needed a heart cath, and thatneeded a special needs order (SNO) renewed. Pla
was referred to the provider. (Doc. 242103 On August 132012, FNP Linde noted

that Plaintiff was not overdue for a omic care appointment and he had a pend

® Plaintiff asserts that Dr. Kumar “confirms that ‘cardiac diets are not availab
prison™ (Doc. 259 at 7), but that assertimnot supported by the evidence cited |

Plaintiff.
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follow-up with cardiology scheduled. Lindeted that further fiormation about what
SNO Plaintiff wanted to renew.Id{ § 111.) On August 16,012, Plaintiff was called to

the Health Unit to clarify his renewal for &NO and Plaintiff asserted that due to his

ejection fraction of 35%, he was too tired tolkvep chow hall, espagally in the heat.
His request was referred to the provideld. {f 112.) On Augus?0, 2012, FNP Linde

reviewed Plaintiff's request and noted thaiRiff had not reported shortness of breath

to the cardiologist on March 22012, that Plaintiff refuska cardiologyfollow-up on
April 16, 2012, that Plaintiff'jection fraction was expectéd improve, and that there
was no indication for a shadistance walking passid( § 113.) Linde deied Plaintiff's
request for a short distance walkingspaand renewed anN® for no repetitive
bending/twisting of his left kee and limited work capacityld()

On November 8, 2012, Dr. Thompson sBlaintiff for a cardiovascular chronig
care appointment and noted that Plaintifiigoertension was “goddand his lipids were
poor. Dr. Thompson ordered a renal dietd. [ 114.) On January 24, 2013, D
Thompson completed a Referraldrest seeking a cardiology-egaluation of Plaintiff.
(Id. 1 115.) On February 27, 28, Dr. Thompson saw Prdiff for a cardiovascular
chronic care appointment and noted fair cdmfdPlaintiff's hypertension, lipids, anging
and poor control of his coronary artery dise. Dr. Thompsomcreased Plaintiff's
prescriptions for Pravastatin and presedbNorvasc and requested a follow-up wi
cardiology. (d. 1 116.)

On March 19, 2013, Plaintiff was sedry Dr. Mhatre at Tempe St. Luke's

Hospital, who noted that Plaintiff denieahy overt chest painhbut complained of
intermittent pressure and fatiguéDoc. 231-2 at 12.) Dr. Mttre noted that Plaintiff was
on “appropriate medical therapy, includibgta-blocker and aspirin,” and recommend
that Plaintiff start Lipitor, Coreg, discontie atenolol, start Lisinopril, get a repe;
echocardiogram and myocardial perfusion gttm evaluate ongoing ischemia. (Doq
231-2 at 12-13.) Dr. Mhatre wanted to follmp in two months after he received th
results of the two testsld()

th
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On March 22 and 28, 2013, Dr. Thompsweated paperwork to refer Plaintiff fo
a “repeat echo, myocardial perfusion studggpdefebrillate.” (Doc. 242 § 118.) O
April 8, 2013, Dr. Thompson ga verbal orders to discontia Plaintiff's Lipitor 40 mg
and Pravastatin 20 mg, but prebed that 80 mg Pravastatie taken at bedtime.Id(

1119.) On April 11, 2013, Dr. Thompsatiscontinued Pravastatin and prescribed

Lipitor 40 mg daily. [d. 1 20.)
On May 7, 2013, Dr. Mhatre prefoed a Lexiscan Stse Test, which was

negative for ischemia and noted he wasaiting myocardial perfusion imaging|

(Doc. 231-2 at 27.)
On May 15, 2013, Plaintifivas seen, the results of his Lexican Stress Test W
discussed, and his coronary artery diseass assessed as stable, with an improy
ejection fraction. (Doc. 242 § 124.) On Jaly, 2013, Plaintiff was seen for a corona
artery disease chronic care appointmenrd. { 125.) On July 112013, Plaintiff was
seen by PA Salyer fa follow-up of his coronary artenjisease. It was noted Plaintif
would need an ECG for his cardiology appoient and Salyer submitted a consultati
request for a Carotid DoppleUltrasound study and a&ardiology follow-up for
atherosclerotic heart disease cardiomyopathy. (I 126, 127.) On Jul6, 2013, Nurse
Practitioner Houdeshal noted that PlaintifEXG did not show anyschemic changes.

(Id. 1128.) On July 24, 2013, amteroposterior/posteroantarichest x-ray was taken o

Plaintiff and revealed “no édence of active pulmonary paghymal or pleural disease

process” and a “cardiovascular silhoueitéh normal limits.” (Doc. 242 § 129
Doc. 242-5 at 12.) On Augu8t 2013, Plaintiff was called tine Health Unit to discusg
his diet and was told the ADC diet is desidrte be heart healthy Plaintiff said he
understood, but reaffirmed thae wanted a cardiac dietld(q 130.) On August 20,
2013, Plaintiff underwent a real time Spekwaveforms and color Doppler evaluation

the cartoid arteries, bilaterallyld( { 131.)

" There is an error in the date of thisay in Defendants’ Statement of FactSeé
Doc. 242 at 1 129 (stating thatay was performed on July 24, 2003.))
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On August 20, 2013, Plaifftiwvas seen by Dr. Saad gdab at Tempe St. Luke’s

Hospital and complained of chest pain. (D@a81-2 at 40-41.) Dr. Alsaab noted th;
Plaintiff's last echo showed a normal functidns last stress teshowed an ejection
fraction of 44%, and that Plaintiff was tn@ candidate for ICD or defibrillator.Id{) Dr.

Alsaab recommended left heart catheterizatiorld.) ( Plaintiff asserts that as o

August 20, 2013, he had not been provideinopril or Coreg as recommended by Dy.

Mhatre on March 19, 2013, and that sudblay was for “non-medical reasons
(Doc. 259 at 18.)

On August 22, 2013, a Consult Request was submitted for a left |
catheterization. (Doc. 242  133.) On @ember 18, 2013, Plaintiff was seen for
cardiac chronic care visit and stated thatfdielike his arteries we clogging, he was
having daily chest pains, and Wwanted to go back on a renaétjibut only to eat lunch.
An examination of Plaintiffrevealed regular heart rhythm and a fair degree
cardiovascular control.ld. 1134.)

On October 28, 2013, Plaintiff was seleyn Dr. Candipan at St. Luke’s Medica

Center for a left heart catheterization, leéntricular angiography, selective coronar

angiography, and percutaneoct@ronary intervention and placement of a drug-eluti
stent in the proximal left anterior descdéng artery. (Doc. 231-2 at 45-46.) N
Mcelmeel at Tempe St. Luke’s Medical Cemeted that Plaintiff shuld follow up with
Dr. Khan in the ADOC clinic in 2 to 4 weskthat Plaintiff should continue his Plavi
and statin therapy, continue his carvedilol, amlodipibisjnopril, and Imdur, that
Plaintiff should quit smoking, and that Plaffitbe given a heart healthy diet of 2 gran
sodium and low cholesterol. (Doc. 231-3 at 1-2.)

On October 30, 2013, Plaintiff was sden a post-op examination. Plaintiff felf
more energetic and no longer felt like he twdelephant on his chest. Plaintiff wa
given a “stent card” and a diet was ordered. (Doc. 242 9 136.)

On December 10, 2013, Plaintiff wases by Dr. Khan at Tempe St. Luke’
Hospital and reported a chdstirning sensation. (Doc.32-3 at 14-15.) Dr. Khan
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recommended an increase in Imdur, continuatibaspirin, Plavix, and a beta-blocker

and a follow-up in 3 to 4 weeks.ld() Plaintiff asserts he mer received a follow-up.
(Doc. 259 at 19.)

On December 16, 2013, a consult request submitted for a cardiology consul
(Doc. 242 4 138.)

On February 17, 2014, Plaintiff was sdencomplaints of chest pain, but denie
pain at the time of the visit. PHiff was told toquit smoking. Id.  139.) On
February 22, 2014, Plaintiff 8aseen at the health unit farfollow-up and asserted h¢

was experiencing increasing episodes of chest paindenied chest paduring the visit.

(Id. 1 140.) Plaintiff reported that he had a ameek trial diet, but he did not like his

choices, so he did not chooarything. The medical recombted that Plaintiff chose)
high fat, high sodium items when he aeapurchases from the store. A cardiolog
consult was requested and Plaintiff wasaraged to try the ordered dietd.}

On March 18, 2014, Plaintiff saw Dr. @dipan at Tempe St. Luke’s Hospital for
follow-up regarding coronary artery diseas (Doc. 231-3at at 31-32.) Dr. Candip3

noted that an EKG was done that day, whierealed normal sinus rhythm with evideng

of a prior anteroseptal infarcation, and maooended that a Lexiscan stress test be d
in “the near future.” 1¢.)

On March 31, 2014, a consultation redudes a Lexiscan stress test was submitt
for Plaintiff. (Doc. 242 1 143.) On May @014, Plaintiff was seen by PA Ainslie tq
review his March 18, 2014 cardiology conswith Dr. Candipan. Rilintiff was assessed
with ischemic heart disease and the plas wea Plaintiff to undergo the Lexiscan stres
test. (d. 9 144.) Plaintiff was given a stress testMay 20, 2014, which showed angin

with no evidence of ischemigDoc. 231-3 at 36.)

On July 31, 2014, Plaintiff was sedy NP McKamey for complaints of kne¢

pain. McKamey went over Plaintiff's lab and stress test repuatts him and wrote a
request for a cardiology consul(Doc. 242 1 146.) Onuygust 23, 2014a Consultation
Request was submitted for a léiart cath for Plaintiff. I¢. 1 147.) On September 4
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2014, Plaintiff was seen by nursing staffjuesting counseling for chest pain. Clinic

Coordinator Johnson was canted and a cardiology consult was approvédl. 1148.)

On October 21, 2014, Plaintiff wagen by Dr. Makki at Tempe St. Luke's

Hospital. Dr. Makki recommended that Pl#instart Ranexa, increase his Lisinopri
continue aspirin and Plavix and follow-up ame month. (Doc. 231-3 at 36.) Plainti
asserts that Dr. Makki’s orders wedisregarded.” (Doc. 259 at 21.)

On October 22 and 24, 201Rlaintiff’'s cardiology repd was reviewed and it was
noted that Ranexa 500 twice a day wasb#o started. A call was placed to th
cardiologist and it was verified that Imdur svib be discontinued Staff were going |
recheck the cardiologist’'s ordéar fish oil. (Doc. 242 § 16) On October 29, 2014, &
Consultation Request for a daslogy consult was submittefdr a follow-up with Dr.
Makki. (Id. 1 152.)

On November 13, 2014, Plaintiff waseseby NP Mulhern and claimed that th
cardiologist did not go over the changes in his treatment at the October 21,
appointment. If. § 153.) The cardiology consult wdscussed and Plaintiff asserte
that he did not think Imdur should be dstinued, so another call was placed to t
cardiologist. Plaintiff asserted that beaalse was not on a heart healthy diet, he W
only eating one meal a day and NP Mulherd telaintiff that was not healthy. Id()
Examination revealed that Plaintiff was notaaute distress and his heart had a regu
rate and rhythm. Cardiology was to be called regarding his ntiediGnd his diet was
to be discussed with health unit staffid.Y On November 142014, NP Mulhern
contacted the cardiologist, who affirmed thratur should be discontinued. Ranexa w
changed to keep on person @hd FHA was going to check fpast diet information on
Plaintiff. (Id. 9 154.) On December 5, 2014, Ptdfrwas scheduled for the chronic car
line. “Time lab work” was ordered and medications were reviewed (55.)

On December 13, 2014, R4if was seen at the Hia Unit for complaints of
chest pain, and Plaintiff was thorized to go tdhe hospital. He was later admitted 1
Mountain Vista Medical Center.Id| § 156; Doc. 231-3 at 40.Plaintiff reported that
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Ranexa did not work and requested Imdud.) ( A stress test was done, which show
an area of significant reversible ischemral @ cardiac catheteatton was done, which
did not reveal any acute abnormalityd. @t 45, 50-51.) Plaintiff’'s ejection fraction wa
around 30% to 35%. (Doc. 231 at 23.) It was recommended that Imdur be added
that Plaintiff continue Ranexa. (Doc. 231-3 at 51.)

On January 2, 2015, Plaintiff was sdan NP Mulhern for complaints of chest
pain and was advised that he had an ejacfraction in the 30s.(Doc. 242 § 158.)
Plaintiff said he would not go to the hospitadd just wanted staff to know that he wa
experiencing chest pain. Examination revedhed Plaintiff was alert and oriented time
three, was not in acute distress, andhaart had a regular rate and rhythnhd.)( Dr.
Rispin advised that Plaintiff's vitals shoul# checked, PlaintifEtould be given up to
three Nitroglycerin, and if Plaintiff’'s chest pain resolved,cbeld returrto the housing
unit. (d.)

On February 17, 2015, Plaintiff waeen by Dr. Makki at Tempe St. Luke’
Hospital. (Doc. 231-4 at 28 Dr. Makki recommended th&aintiff resume isosorbide
mononitrate and Ranexa and a MUGA scaméke sure that Plaintiff's ejection fractiol
was 40 or better.1q.) Dr. Makki stated that if the e&gtion fraction was not 40 or bettel
Plaintiff would need amautomatic implantable cardioverter defibrillatotd. Dr. Makki
stated that Plaintiff should Hflow-up in 2 to 4 weeks. Id.) An ADOC Clinic Progress
note indicated that Plaintiff véanot on Ranexa because itswa@ot covered by Corizon
(Doc. 231-4 at 27.)

On July 15, 2015, Plaintiff submitted &ammate InformalComplaint Resolution
complaining that he was witit Ranexa from June 30, 20ft%ough July 8, 2015, and
received a response from COIIl Beauregard @rpig that the non-formulary medicatio
went through an approval pregs and would be submittedoser to avoid delay in the
future. (Doc. 245-4 at 1-3.)

On April 21, 2015, Plainti was seen by Dr. Makki aiempe St. Luke’s Hospital
regarding follow-up on his angina and ischemardiomyopathy. (Doc. 245-3 at 27
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Plaintiff reported to Dr. Makki that his mealsthe prison are not cardiac friendly and, «
a result, Dr. Makki recommended that Pldinshould be on a ediac diet, including
salads and lean meat to prevent any pssgo@ of his coronary artery diseasdd.)(
Plaintiff asserts that the onlypeats he receives are processed lunch meats and doe
receive any unprocessed chicken or lean raedtthat all menu ites contain sodium.
(Doc. 259 at 24.)

In response to Plaintiff'sluly 19, 2015 grievanceequesting a “cardiac diet,”
Registered Nurse Croadsdale responded tBbOC does not offer a low sodium o
cardiac diet.” (Doc. 245-3 at 30.)

Based on the above cited medical recoRlajntiff argues that his constitutiong
rights have been violated because it is ‘theactice of the ADC . . . that if dietary
requirements are outside the norm[,] it[']s nob®provided,” and thalaintiff is told by
the ADC that the existing dies heart healthy “d[e]spite orders contradicting this fa
from cardiac doctors for years.” (Doc. 2597aB.) Plaintiff further argues that hg
experienced delays in cardiac caBee generally id.

Plaintiff asserts that Defendants’ acts caused him injury because he w

advised on March 19, 2015ah“delayed treatment overykar” caused him “extensive

damage.” (Doc. 259 at 9.) To support taleged injury, Plaintiff cites a January 26

2013 medical record from D Kumar at Advanced CardiaSpecialists and March 19

2013 medical record from Terabt. Luke’s Hospital, Doc. 25t 9 (citing Doc. 231-2 at

1-3 and 12), but those medical records do swupport Plaintiff's claim that he was

informed that delayed treatment forer a year caused extensive danfage.

® Defendants’ objections tlaintiff's evidence on hesay grounds are overruled.

See Quanta Indemnity Ce. Amberwood Dev. IncNo. CV 11-1807-PHX-JAT, 2014
WL 1246144, at *2 (D. ArizMarch 26, 2014) (material ia form not admissible in
evidence, but which could beqgaluced in a form admissiblat trial, may be used to
avoid but notobtainsummary judgment) (citing cases). Moreover, Defendants objeq
Dr. Cohen'’s report, in part, because Plaintif feiled to show that it has relevance to h
medical claims. Plaintiff asserts that CoHenust be questionedb determine whether
he considered Plaintiff's medicetcords in making his reportS¢eDoc. 260 at 7.) The
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VI. Discussion

To state an Eighth Amendmt claim, plaintiffs must meet a two-part test.

Farmer v. Brennan 511 U.S. 825, 8351994). “First, the alleged constitutiona
deprivation must be, objectively, sufficiensgrious,” and the “official’s act or omissiof
must result in the denial of the minin@vilized measure of life’s necessitiedd. at 834

(internal quotations omitted). Second, tpeson official must have a “sufficiently
culpable state of mind” — he must act witteliberate indifference to inmate health g

safety.” Id. (internal quotations omitted). In fi@ng “deliberate indifference” in this

context, the Supreme Court has imposedilgiestive test: “the official must both be

aware of facts from which the inference coulddoawn that a substantial risk of seriod
harm existsand he must also draw the inferencdd. at 837 (emphasis added).

An inadvertent failure toprovide adequate medical care or negligence
diagnosing or treating a mediac@ndition does not support &ighth Amendment claim.
Wilhelm v. Rotman680 F.3d 1113, 1122 9 Cir. 2012) (citations omitted). Further,
mere difference in medical opinion doeg eetablish deliberate indifferencdackson v.
Mclintosh 90 F.3d 330, 33@®th Cir. 1996).

Finally, even if deliberate indifferenas shown, the prisoner must demonstrg
harm caused by the indifferencéett 439 F.3d at 1096

Plaintiff alleges that Defendants havethenrity to create pacy for the Arizona
Department of Corrections. Plaintiff does aogue that Defendants directly violated h
constitutional rights, but rather that theigher failed to enact policies to protect hi

constitutional rights, or that they allowed sstam of inadequateelalthcare to continue

opportunity for Plaintiff to conduct discoveand question Dr. Cohdras passed. To the
extent Plaintiff claims thaDr. Cohen examined his mediaaicords, such claim is merg

speculation is not supped by evidence.
With regard to Defendants’ other ebjions, the Court has considered t

remainder of Plaintiff's arguments and eviderdespite those objections. The Court W
thus neither overrule nor sustaitose objections at this time.
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knowing that the ADC was not providing adetpuhealthcare, and failed to act to correct

the custom.

Thus, Plaintiff must show: (1) that Hisghth Amendment rights were violated btr/

an employee or employeestbe ADC; (2) that Defendants have customs or policies that

amount to deliberate indifference; and (3ttkhe policies or customs were the moving

force behind the violation of Plaintiff’'soastitutional rights in theense that Defendants
could have prevented the violatiovith an appropriate policySee Gibson v. County of
Washoe 290 F.3d 1175, 1193-94 (9th Cir. 2002‘Policies of omission regarding the
supervision of employees . . .nche policies or customs thaeate . . . liability . . ., but

only if the omission reflects a deliberate or conscious choice to countenanc

D

possibility of a constitutional violation.Td. at 1194 (quotations omitted).

—+

As noted above, Plainti§pecifically alleged in Isi Second Amended Complain
that Defendants failed to acat policies to ensure thhe was provided timely medica
care, and that Defendants’ policy of requir unit healthcare pwiders to submit a
referral for specialist care to a reviewand committee caused unseaable delay, and
that the review board commiteunreasonably deniesich referrals. Plaintiff alleged
that, because of these policies, he has mdfeinreasonable delagad refusals, which
are causing his current and future heart faifure.

/11

° Defendants argue that théyave delegated the resdrility for healthcare to

medical providers, that they do not createdical policies and are not responsible fpr

such policies, and, as a result, that sumnuadgment should be gnted in their favor.
Similar arguments have been rejected in this Circagelong v. County of Los Angeleg

th

442 F.3d 1178, 1187 (9th Cir. @®) (“even where trained professionals are involved, a

plaintiff is not foreclosed from raising a gene issue of triable fact regarding municipal
liability when evidence is prested which shows that theumicipality’s failure to train

its employees amounts to deliberate indifference. Indeed, the County’s argument wou

allow municipalities to insulate themselvé®m liability for failing to adopt needed

policies by delegating to trained personna #uthority to decide all such matters on|a

case by case basis, and would absolve the gmartal agencies ainy responsibility for
providing their licensed or certified tdems, nurses, police officers and oth
professionals with the necessary additionaining required to perfon their particular
assignments or to implemenethgency’s specific policies.”).

-17 -

11%
—



© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

A. Delay in Treatment and Medications

Plaintiff argues that recommended follaw-appointments were delayed and t
receipt of certain prescribed medications watayed. In support of his argument th
recommended follow-ups wereldged, Plaintiff offers medal records showing when @
follow-up was recommended, and other ngatirecords showinghat the follow-up
occurred outside theecommended time frame. In pport of his argument that
recommended medications werelayed, Plaintiff offers eildence showing that there
were delays between the time certain medoa were prescribednd when Plaintiff
actually received those medications.

The record does contain evidence dage in receiving medication and follow-uj
care, but Plaintiff does not offer specific emmte for each occasidwe claims there was 3
delay showing that the delaysutd be attributed to failure to enact a proper policy or tf
the delays were the result of deliberatwifference to his serious medical need
Moreover, while Plaintiff allges that he has suffered hanmterms of his worsening
condition, he has not produced any admissbidence that his calition stems from any
delay that he has experience8ee, e.g.Hunt v. Dental Dep;t865 F.2d 198, 200 (9th
Cir. 1989) (delay in providing medical ttezent does not constituteighth Amendment
violation unless delay was harmfu)/ood v. Housewrigh®00 F.2d 1332, 1335 (9th Cir
1990) (a delay in treatment does not contitan eighth amendment violation unless

causes harm). The evidence shows that #faivad serious heart problems before |

O

|

nat

t

e

was incarcerated, that he was counseledrakWenes during his incarceration to stg
smoking, and that he failed on some occastorchoose healthy foods. Plaintiff has nq

shown that any progression of his heart diseaas due to delays in appointments

medications as opposed to preggion of his pre-existing disease or these other facl"ors.

Speculative and conclusory allegations iasfficient to overcome summary judgment.

See Taylor v. List880 F.2d 1040, 1045 (9th Cir. 1989ge also Soremekun v. Thrift
Payless, InG.509 F.3d 978, 984 (9t@Gir. 2007) (“[clonclusory, speculative testimony i

affidavits and moving papers is insufficietat raise genuine issues of fact and defe
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summary judgment”). The rexabshows that Plaintiff receed consistent medical carg
related to his heart condition and, while thate may not have beédeal, Plaintiff has

not shown that the delays resulted from de#be indifference or caused his current a

future condition.

B.

Plaintiff previously sought a preliminamgjunction seeking a cardiac diet. In it

Order denying Plaintiff's motion aa preliminary injunction, # Court stated the facts a

follows:°

Diet

Plaintiff seeks a cardiac diet, which he asserts has been
ordered by an outside cardiac consultant. (Doc. 30.) In
January 2014, prison officialsqposed a diet that they argue
Is consistent with Plaintiff's rexls; Plaintiff declined the diet.
(Doc. 70 at 7.) In his reply tois Motion, Plaintiff claims that
the diet was not in fact offerednd he asks the Court to order
the approved cardiac diet senadthe prison lockdown ward
at St. Luke’s Hospital, Tengp Arizona, which Plaintiff
contends is consistent witthe orders of his prescribing
doctors. (Doc. 74 at 10.)

Defendants offer the declaration of Barbara Shearer,
the ADC liaison between the foambntractor, Trinity Food
Services Inc. (Trinity), andhe company that operates the
commissary, and they offethe declaration of Laura
Donnelly, a licensed dieticiaamployed by Trinity. (Doc. 70,
Ex. A, Shearer Decl. 1 3, Ex. Bonnelly Decl. 11 1, 2.) The
process to obtain a medical dieégins with an order from
medical staff of Corizon Healthinc. (Corizon), which is the
contract health-care provider. (Shearer Decl. {1 3, 4.
Pursuant to ADC food servicgolicies, restricted diets are
available for ADC inmates wheamedical conditions require
specific dietary restrictions toreserve their health and well-
being. (Ex. B, Donnelly Declf 4.) The policies authorize
ADC’s medical department pensnel to prescribe only the
restricted medical diets idefied in the ADC’s Diet
Reference Manual. Id.) If an inmate’s medical condition

19 The parties used the same facts anidesce in support of their argument
regarding the motion for preliminary injuncti@as they use in support of their argumer

in support of summary judgment.
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requires dietary restrictionsghare not accommodated by the
diets listed in ADC'’s Diet Reference Manual, ADC’s medical
department must request a digt consultation with Donnelly
before prescribing any such diet. Id.J  Donnelly is
responsible for designing mes that outline nutritionally
adequate meals pursuant to the specifications, directives, and
guidelines of the correctionalgtitutions, detention facilities,

and government agencies farhich Trinity provides food
service.

Defendants assert that & Donnelly receives a
request for a dietary consuitan, she collaborates with
ADC’'s medical department to formulate a medically
appropriate diet and menu. (Donnelly Decl.  5.) If the diet
Is not an approved diet, it raube approvetly Dr. Williams
at Corizon. (Shearer Decl. 4]) After validating the diet,
Shearer enters it into the diester system ankand carries a
copy of the Restricted Diet @er form, the Diet Card Receipt
form, and the Diet Card tthe Trinity office. (d.) The
Kitchen Supervisor carries thmaperwork to the prison unit
for delivery to the inmate ral to obtain the inmate’s
signature. Id.) Director Ryan, Richard Pratt, and Matthew
Musson are not involved with the medical-diet order process.

(Id. 7 5.

Defendants assert that Piaif was admitted to St.
Luke’s Hospital on October 28, 2013 to undergo an
angiography. (Doc. 30 at 14) He was discharged on
October 29, 2013, and his sdharge plan included a
“[c]ardiac heart healthy 2 gnodium, low cholesterol diet.”
(Id.) A Renal/Dialysis Diet wawritten by Dr. Thompson for
Plaintiff on November 8, 2012.(Shearer Decl. § 6.) In a
November 6, 2013 letter to &arer, Plaintiff explained that
after speaking with Dr. Kmar on March 22, 2012, his
cardiologist, Dr. Candipangn October 28, 2013, and Dr.
Byrd on November 5, 2013he proper diet for him was a
“Cardiac Diet.” (d. {1 8.) He asked to be removed from the
Renal Diet and advised that tas going to resolve his diet
issue with the federal courtd() He was removed from the
renal diet.

On November 20, 2013, Shearer responded to

Plaintiff's letter, advising that the Cardiac Diet is similar to
the foods served on the RenakbDisuch as lower in fat and
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sodium and that the Dieticiawill consult with Plaintiff's
Medical Provider to ensure the siceffective diet plan is in
place. [d. 1 10.) Plaintiff sent anbér letter to Shearer dated
November 29, 2013, questiogi his receipt of a “Cardiac
Diet.” (Id. § 11.) Shearer thescheduled a telephone
conference with Plaintiff tadiscuss his diet. During the
conference, Plaintiff advised®hearer that Family Nurse
Practitioner (FNP) Byrd and hdoctor on the outside were
working on developing a proper diet for himld.J Shearer
contacted the Health Unit arsgpoke with Byrd, who advised
that she was workin with Dietician Dbnnelly on a proper
diet for Plaintiff that would beapproved by Dr. Williams.
(Id. T 12.) FNP Byrd asked Sheato print out Plaintiff's
commissary purchases so she could review his food
purchases.Iq.)

On December 23, 2013, Shearer responded to
Plaintiff's inmate letter, stating:

This is in response to yoummate letter Dated 11/29/13. Per
our phone conversation on 12/2311i%eed you to talk to your
DR. and get me some guidelines so the Dietician can
formulate a new diet for your rdeeal needs. You have stated
that your Dr. did not accept tiigardio Diet that we use here.
Therefore we need the guidelines from that Dr.

(Id. 71 14.)

On December 31, 2013 rDWilliams approved a new
Diet Order to provide Plaintiff with a 2-gram-low sodium,
low-cholesterol diet. (Shear§rl5.) The diet would expire
on December 31, 2014ld() On January 62014, Donnelly
received a request from the A& Eyman Complex medical
department for a dietary cargtion for Plaintiff, which
occurred on January 9. (DorigeDecl. § 6.) During the
consultation, Donnelly discussed and reviewed with the
Deputy Warden and a nurgeactitioner the progress notes
concerning Plaintiff's medicatreatment and his lab work.
They also reviewed and dissed the dietary restrictions
recommended for Plaintiff by an outside medical provider, as
well as Plaintiff's commisary food purchasedd()

According to DefendantsPlaintiff's lab work and

progress notes did not indicate that a 2-gram-sodium, low-
cholesterol diet was medicallwarranted, but the Deputy
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Warden and nurse practitioner indicated that they were
nevertheless inclined to amut the recommendation of the
outside medical provider and appe the dietary restrictions

to avoid a dispute with Plaintiff. I1d.  7.) Donnelly would
formulate a menu that conformed with the recommended
dietary restrictions and suggested that someone in the Cook
Unit infirmary should counsd®laintiff about his commissary
purchases because most of thed items that he purchased
were inconsistent with the remmended dietary restrictions.
(Id. 91 7, 14.) Plaintiff disputdasis, stating that some items
were purchased for a party darnis consumption of other
items was very infrequent. (Doc. 74 at 7.)

Donnelly subsequentlyformulated an individually
tailored one-week menu for Plaintiff based on the dietary
restrictions recommended Hyis outside medical provider.
(Donnelly Decl. § 8, attachEx. B.) Although the words
“Temporary diet from Medical” appear on the menu, it was
not intended as a temporary mebwnnelly simply neglected
to delete the words “Temposadiet from Medical” from a
template she usedld( § 9.) Donnelly’sstandard practice in
situations like this is to inally formulate only a one-week
menu because formulating a full six-week cycle individually
tailored menu is time consuming and many inmates are
terminated from their medicaliets after refusing the meals
prepared for them within thérst week of an individually
tailored menu’s implementationld( I 10.)

Donnelly asserts that she modeled the menu after
ADC'’s unrestricted regular diehenu as closely as possible
because the meals it outline® ayenerally considered “heart
healthy” and contain, on average, less than 400 mg of
cholesterol and less than 5 grams of sodium per dia. (
12.) Plaintiff's menu, howeve substitutes certain items on
the regular diet menu, like potato chips, deli meats and fried
potatoes, with more complekjgh fiber foods, like fruits,
vegetables and boiled potato#sat provide, on average, less
than 300 mg of cholesterol, weh is considered low under the
American Heart Association gutines, and no more than 2
grams of sodium per dayd()

Before forwarding themenu she formulated for

Plaintiff to Shearer on Januat, 2014, Donnelly analyzed it
using the SQL Food Processeoftware from the ESHA
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Corporation of Salem, Oregono confirm that it: (a)
conformed to the dietary swictions recommended by
Plaintiff's outside medical pwvider; and (b) satisfied the
nutritional standards establishby the National Academy of
Sciences - National Resear@ouncil, which serve as the
national standard for nutional guidelines. If. T 13.)
According to Defendants, Plaintiff began receiving a 2-gram
sodium, low-cholesterol dietn January 16, 2014. (Shearer
Decl. § 16; Donnelly Decl. T 11.) Plaintiff disputes that he
ever received the diet, statingathhe received only a copy of
the proposed diet. (Doc. 74 at5.)

On January 27, 2014, Plaih returned his restricted
diet card, noting:

The Diet Card signed on M/13 was intended as a
temporary diet for 1 week un#iNP-C K. Byrdcould order a
“Cardiac Diet” consistent with the treatment plan ordered on
10/28/13 and 12/20/13 and many of the food items on the
temp diet would harm mgondition, on 1/21/14 FNP-C K
Byrd noted a new order for a “Cardiac Diet” was placed, see
attached HNR with new der for Cardiac Diet

(Shearer Decl. | 17; Donnelecl. § 11.) Consequently, a
full six-week cycle menu was hoequired because Plaintiff
surrendered his restricted dietr¢and indicated that he did
not wish to receive meals pmed in accorance with the
menu. (Donnelly Decl. 1 11.)

(Doc. 106 at 3-8seeDoc. 242 11 159-193.)

Plaintiff asserts that DiMakki recently recommended that Plaintiff be on a d
consisting of lean meats andagis, but that he is not ginghat diet because ADC doe
not offer a “cardiac diet.”

As the Court noted in ruling on Plaifis Motion for Preliminary Injunction,
Plaintiff did not plead claims relating to anadequate diet in his Second Amends
Complaint. SeeDoc. 106 at 8.) Everssuming that those claims were somehg
encompassed in what Plaintiff did allegeaiRtiff has not shown that anyone has be
deliberately indifferent to his medical needs witlgard to an appropriate diet and has 1

shown that he was denied a medically-appedprdiet due to a policy of Defendants.
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Plaintiff repeatedly argues that ADC ployees’ statements that ADC does n

offer a cardiac diet show that he is not prodidecardiac diet due to a policy of the ADC.

The evidence shows, however, that AD€nployees, employees of Trinity, an

employees of Corizon have wedk with Plaintiff to formulate an appropriate diet, evén

though the ADC does natall the diet a “cardiac diet,” and that Plaintiff has conside
those diets inadequate. Although Plainsiffows that he does thoonsider the ADC'’s

offerings adequate, he has not producedendence from any doctor showing that any

d

red

doctor believes that the diet Plaintiff is gegfiis inadequate or that the diets that have

been offered Plaintiff are adequate. Under these circumstances, an Eighth Amendmen

claim cannot lie. See LeMaire v. Maas42 F.3d 1444, 1456 {9 Cir. 1993) (citation
omitted) (“The Eighth [andFourteenth] Amendment[s] gaire[] only that prisoners
receive food that is adequatemaintain health.”) (quotinglamm v. DeKalb County 74
F.2d 1567, 1575 (11th Cir. 198. Plaintiff has not shown deliberate indifference wi
regard to a heart healthy destd has not shown that he hasib denied a diet as a resu
of a policy, practice, and customanfy of the named Defendants.

Because Plaintiff has notgsented evidence to raise a disputed issue of mat
fact that there was any constitutional vima as to his medical care, and has n
presented evidence showing that Defendants weved in any phcies, practices, or
customs that resulted in a \adibon of Plaintiff’'s constitutioal rights, the Court will grant
Defendants’ Motion for Summary Judgment.
IT IS ORDERED:

(1) The reference to the Magistratadde is withdrawn as to Defendants

Motion for Summary Jdgment (Doc. 241).
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(2) Defendants’ Motion for Sumary Judgment (Doc. 241)gsanted, and the
action is terminated with prejudice. Thee@ of Court must enter judgment according|
Dated this 2nd dagf February, 2016.

Nalb ottt

David G. Campbell
United States District Judge
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