Rowpar Pharmaceuticals Incorporated et al v. Lornamead Incorporated Doc.|93
1| wo
2
3
4
5
6 INTHE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9 | Rowpar Pharmaceuticdliscorporated, et al, No. CV-13-01071-PHX-DGC
10 Plaintiffs, ORDER
11| .
12| Lornamead Incorporated,
13 Defendant.
14
15 The Court held #arkmanhearing on March 25, 2014This order will set forth
16| the Court’s constructions of tliksputed terms and phrases.
17| |. Background.
18 Plaintiffs Rowpar Pharmaceuticals, cin (“Rowpar”) and Micropure, Inc.
19| (“Micropure”) assert claims for misappropriati of trade secrets, breach of contract, and
20| patent infringement by Defendant Lornamelad. (“Lornamead”). Doc. 1.
21 The United States Patent and Traden@ffice issued United States Patent Np.
22| 6,017,554 (“the '554 Patent”) on January, 2800. Dr. Perry Raliff, the founder of
23| Rowpar, is named as the inventor. Micropisge¢he assignee of the '544 Patent. The
24| '544 Patent teaches the usé chlorine dioxide in cojunction with a phosphate
25| compound. According to the specification|azine dioxide may beised to prevent and
26| treat fungal and bacterial infections of the agoctaginal, urethral, oral, nasal, ocular, and
27| auditory canal orifices, and other abnorntainditions of the epithelium. Chlorine
28| dioxide is unstable in aqueosslutions at lower pH levels, which makes it difficult for
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use on areas of the human bodyhe phosphate cgound has a dual rolét inhibits the
escape of chlorine dioxide kiwer pH levels, and it actss a surface tension reducin
agent.

Rowpar’'s complaint alleges infringemeatt claims 2, 5, and 8-13 of the '544
Patent by making, sellingnd offering for sale a sulfateee stabilized dierine dioxide
toothpaste that was marketadd sold at Walgreens. Doc. 1, 11 47, 49.

. L egal Standard.
A patent includes two bastomponents: (1) a written degation of the invention,

which is referred to as the “specification” of the patent, and (2) the patent claims.

claims of a patent define the scope of theention to which the patentee is entitled.

Phillips v. AWH Corp.415 F.3d 1303, 131&ed. Cir. 2005)see also Vitronics Corp. V.
Conceptronic, InG.90 F.3d 1576, 1582 (Fed. Cir. 1996 laim construction is a matte

of law exclusively within the province of the Coutlarkman v. Westview Instruments

Inc., 517 U.S. 370, 372 (1996). When constgua patent’s claims, the words of a clai
are generally given their ordinaand customary meaningPhillips, 415 F.3d at 1312.
The ordinary and customary meaning of amlé&rm is the meaning that the term wou

have to a person of ordinary skill in the srtquestion at the time dhe invention, read

“not only in the context of the particular atain which the disputed term appears, but|i

the context of the entire patemicluding the specification.ld. at 1313.

When construing the claims, the Court shdult look to the intrinsic evidence of
the patent, which includes tlspecification, file historyand patent prosecutiond. The
specification is the primary basis forach construction and the best source f
understanding a technical term in the proper contédt.at 1315. In addition to the
specification and the claims themselves, @murt should also consider the patent
prosecution history.ld. at 1317;see also Graham v. John Deere C883 U.S. 1, 33
(1966) (“[A]n invention is construed not onlg the light of the claims, but also with
reference to . . . the @secution historyl[.]").

Extrinsic evidence may also be used to assist the Court’'s claim constru
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Extrinsic evidence consists df avidence external to the fgat and prosecution history

including expert and inventdestimony, dictionaries, learndceaties, and other patents.

Phillips, 415 F.3d at 1317. Extsit evidence must not beagsto vary or contradict
claim terms.Vitronics 90 F.3d at 1584.
[11.  Construction of Disputed Terms.

A. Preamble of the Asserted Claims.

Rowpar originally disp@d Lornamead’s assertionaththe preambles to the
independent claims are limiting. Doc. 75%at Rowpar now agreesgith Lornamead that
the preambles are limitingd.

B. Epithelium.

The term “epithelium” is found in the gmmble of every independent claim of th
'544 Patent. Rowpar assettgat “epithelium” should be estrued as “tissue covering
internal and external sates of the body, includingingival tissue (gums).” Id.
Lornamead asserts that “epithelium” shouldcbastrued as “tissue lining the surfaces
body cavities.” Doc. 74 at 19The Court will adopt the geral definition of “tissue
covering internal and extesthsurfaces of the body.”

The parties agree that naththe claims nor the speadétion provide a definition
of “epithelium.” The claims and specifitan do, however, shed some light on th
proper construction. The preamble to eacintlrefers to the “dthelium of the rectal,
vaginal, urethral, oral, nasal, oaul and auditory canal orifices.See, e.qg.U.S. Patent
No. 6,017,554 col.15 11.41-42. Lornamead assthat the constrton of “epithelium”
should therefore be limited to $ige that is part of the ories identified in the preamble
Doc. 74 at 20. Lornamead alpoints to language at multiplecations in the '544 Patent
in which the term “epithelium” is used oonnection with the body cavities identified i
the claim preambles. Doc. 74 at 20. Foaraple, the '544 Patent indicates that tf
composition treats “abnormal conditions of tbpithelium of bodily orifices.” U.S.
Patent No. 6,017,554 col.1 11.14-15.

It is important to note thathe term being construezbnsists of a single word;
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“epithelium.” If thatword, standing alone, was construed to mean “tissue lining

surfaces of body cavities” dornamead suggests, then tegnainder of the phrase in

which it appears repeatedly — “of the rectaginal, urethral, oral, nasal, ocular, ar

auditory canal orifices” — would be suflaous. Courts generally should avoi

constructions that render other terms superflu@ee CAE Screenplates Inc. v. Heinri¢

Fiedler GmbH & Co. KG224 F.3d 1308, 1317 (Fed. C2000) (“In the absence of any
evidence to the contrary, we stupresume that the use of . . . different terms in

claims connotes different meanings.Brimos, Inc. v. Hurdr's Specialties, In¢.451

F.3d 841, 848 (Fed. Cir. 200@¥jecting overlapping consittions that would render one

of several distinct claim terms superfluous).

The first part of Rowpar’s proposed cbmstion is consistent with definitions of

“epithelium” in pertinent dictionariesSeeDoc. 78-2 at 4 (definop “epithelium” as cells
constituting “the covering of internal and extal surfaces of the body.”); Doc. 78-3 at
(defining “epithelium” as “[the nonvascular cellular layerahcovers the internal ang
external surfaces of the body.”); Doc. 78-& dtlefining “epithelium” as “the covering of
the internal and the externargans of the body[.]”);Doc. 78-5 at 4 (defining
“epithelium” as “[t]he purelycellular avascular layer covag all the freesurfaces|.]”).

The Court concludes that the proper ¢argion of the single word “epithelium”
is “tissue covering internal and exterrmlrfaces of the body.” The Court need not
expressly state, as Rowpar suggests, thathelium” includes gingial (gum) tissue, as
that is inherent in this gera meaning of “epithelium.”

C.  Topical Composition.

The phrase “topical composition” is fadin the preamble oévery independent

claim in the '544 Patent. Rowpar asserts titatonstruction is necessary. Doc. 75 at

Lornamead asserts that “topical compositishbuld be construed as “a pharmaceutic¢

mixture of active and inactive ingredients fihe treatment of Bnents on the surface
tissues of the body.Doc. 74 at 21.

Neither the claims nor the specifitm provides a definition of “topical
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composition.” Lornamead points to usestbé phrase “topical composition” in thg
preamble that are coupled with “[for] treatingnditions of the epithelium” to argue the
“topical compositions” refers only to compositis for the treatment of ailments of th
surface tissues of the body. Doc. 74 at 2Pornamead also argues that the tef
“composition” refers to a pharmaceutical mixduior a therapeutic effect that contair
both active and inactive ingredientsl.

The word “composition” is a general tenm patent law thasimply suggests a

mixture or combination.See35 U.S.C. § 101 (*“Whoevenvents or discovers any ney

and useful process, machine, manufactureporposition of matter . . .”). Nothing in the

patent suggests that the single word “compmsitis limited to a mixture of active ang
inactive ingredients. Although some of the examplesidelsuch ingredients, the patel
never suggests that “composition” is intended to be limited by.th€&he Court agrees
with Rowpar that the patent’s use oétterm “composition” imposes no limitations o
any of the claims and doestnaeed to be construedSee Abbot Laboratories v. Baye
HealthCare LLC No. 09-40002-FDS, 2010 WL 43465, at *4-5 (D. Mass. Oct. 25
2010) (declining to construe “composition,” whithk a term of art in patent law, and i
not a term that normally requires interpretation.”).

Rowpar asserts that “topical’ should benstued as “local application to part(s
of the body” because in evenystance where a “topical” ocgposition or preparation is
used it is applied locally to a part of thedgo Doc. 75 at 9-10. Lornamead argues tk
“topical” means “for the treatment of ailmtsnon the surface tisea of the body.”
Doc. 74 at 20. Lornamealdefinition does not requir@oplication of the composition
directly to the treated area tife body. An oral medicain would satisfy its definition,
contrary to the descriptions containedotighout the patent. Theourt largely adopts
Rowpar’s proposed construction of “topicall’lhe Court construes “topical” to mean “t
be applied locally t@ part of the body.”

D.  Topical Preparation.

The phrase “topical preparation” is falim every independent claim of the '54
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Patent. Rowpar asserts that the term shtel construed as “a composition ready for

local application to part(s) of the body.” @075 at 8. Lornameaakserts that the tern
should be construed as “a pharmaceuticattumeé of active and inactive ingredients fg
the treatment of ailments on the surface #ssof the body” — theame construction thaf
Lornamead proposes for “topical compositionDoc. 74 at 25. Because the Cou
construed the term “topical” abovieneed only address “preparation.”

The parties agree that the claims provaldist of “preparation[s],” including
“liquid solutions, suspensian semi-solids, salves,eams, and suppositoriesSeeU.S.
Patent No. 6,017,554 col.15 11.48-50. Lorread’s suggestion that “preparation” must |
construed to include activand inactive ingredients imgperly attempts to impose
narrowing limitations on the claims that hawe basis in the claim language. Nothing
the patent suggests that “preparation”limited to a mixture of active and inactive
ingredients. Although some of the exampiedude such ingredientthe patent does nof
suggest that “preparation” istended to be limited by suegxamples. The Court will not

impose narrowing constructions withosupport from the claim language.See

Honeywell Int’l Inc. v. Uniersal Avionics Sys. Corp488 F.3d 982, 992-93 (Fed. Cir.

2007) (rejecting constructionahimposed additiohanarrowing limitations not found in
the claim language).

Rowpar’s proposed construction of “topical preparation” accords more natu
with the intrinsic and extrinsievidence. The '544 Patentegsthe term “preparation” to
refer to nine compositions that “mde prepared” for a particular us&ee, e.g.U.S.
Patent No. 6,017,554 col.12 I. 1 througbl.14 1.62 (“Hypothécally, the following
composition may be prepared . . sge also Idat col. 7 1.3-13 (detailing how a tes
solution was “prepared.”). R&;ent dictionaries also define a “preparation” i
something ready for a particular us8eeDoc. 78-2 at 6 (“[A] medicine made ready fq
use[.]"); Doc. 78-3 at 7 (“A substance, suaB medicine, prepared for a particuli
purpose.”); Doc. 78-5 aB (“[SJomething made ready, as a medicinal or otk

mixture[.]"). The Court concludes thdfpreparation” means “a composition fo
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treatment.” Thus, “topical preparation” ares “a composition for treatment to be appli¢

locally to a parbf the body.”
E. Total Preparation.

The phrase “total preparation” is foumd claim 7 of the '544 Patent. Rowpar

asserts that the phrase shohéd construed as “topical prepdon” as construed above,

Lornamead asserts that the claim languagd prosecution histprprovide “a strong
indication that ‘total preparation’ is a typagphic error” and that the phrase should

construed in the same manner as “topicappration.” Doc. 74 at 36. Because tf

parties agree that the phrase “total prejp@ma should be constrakin the same manner

as “topical preparation,” the Court wilhdopt its construction of “topical” and
“preparation” above.
F. Retard Escape.

The phrase “retard escape” is found in evedependent claim of the '544 Patent.

Rowpar asserts that the phrase should be ecmtstis “slow emission.” Doc. 75 at 11.

Lornamead asserts thashould be construed as “slowetpbroduction of chlorine dioxide
breakdown products during product storage.” Doc. 74 at 27. The Court pr
Rowpar’s proposed construction for three reasons.

First, Lornamead’s proposed constiac introduces a limitation — “during

product storage” — which does not follow frahe phrase’s ordinary meaning. Nor do¢

it follow from the use othe phrase in the pate which uses this fguage: “retard escape

of the chlorine dioxide fronmsaid topical preparation.” See, e.g.U.S. Patent No.
6,017,554 col.15 11.55-56. Natiy in this phrase suggestsatliretard escape” is limited

to the storage of the topical preparationd dhe Court declines to add an unnecess

limitation. See Aria Diagnostics, Inc. v. Sequenom,,lii26 F.3d 1296, 1300-01 (Fed.

Cir. 2013) (it is improper tantroduce narrowing limitatins not found in the claim
language).
Second, the specification mentions “retastape” only once, stating that “[t]hg

addition of activating inhibito phosphates to the stabilizedhlorine dioxide reduces
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surface tension and retards the rapid escapblofine dioxide gas dahe pH range of 6.5
to 7.0 typical of the orifices of the body.U.S. Patent No. 617,554 col.15 11.52-56.
Lornamead’s construction overlooks the facittlretard escape” is used in connectic
with retarding the escape of chlorine dioxidken the topical preparation is applied |
bodily orifices, not only whestoring the preparation.

Third, after excluding the words “during product storage” from Lornames
construction, it appears that the partieshstouctions are substantially the same. T
Court construes “retard es@&@s “slow emission.”

G.  Liquid Solution.

The phrase “liquid solution” is foundh every independentlaim of the '544
Patent. Each of the independent claims meguihat the claimed topical preparation |
“selected from the group consisting of liguedlutions, suspensions, semi-solids, salv

creams, and suppositoriesSee, e.g.U.S. Patent No. 6,017,554 col.15 11.48-50. Rowg

asserts that the phrase shobkl given its plain ahordinary meaning or, if it must be

construed, should be defined as “a dissdlmixture in liquid form of a solute ang
solvent.” Doc. 75 at 12. lkknamead asserts that the pleratould be construed as *
mixture of liquid ingredients and solid ingredts dissolved in the liquid ingredients.
Doc. 74 at 28.

Neither the claims nor spiéication shed much lighon the meaning of “liquid
solution.” The only itrinsic evidence is that “liquidolution” is an embodiment of 3
“topical preparation.” Pertinemnlictionaries do provide defitions of the term “solution”
that aid the Court’'s analysisSeeDoc. 78-2 at 7 (definingsolution” as “a homogenous
mixture of one or more subsi@es (solutes) dispersed molkly in a sufficient quantity
of dissolving medium (solvent). The soluteynize a gas, liquid, or solid; the solvent
usually liquid, but may be solid[.]"); Doc78-5 at 9 (defining “solution” as “[tlhe
incorporation of a solida liquid, or a gas i liquid or noncrysténe solid resulting in a
homogenous single phase.”).

Lornamead’s proposed construction requttes solute to origate as a solid, but
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none of the dictionaries consulted by theu@ suggest that limited meaning. To the

contrary, some specifically séathat the solute may be géiguid, or solid. In addition,
nothing in the claim language or specificatisuggests that thelate must be solidSee,
e.g, U.S. Patent No. 6,017,554 col.5 I1.6@-(describing liquid solution prepared b
combining liquid solute with ¢uid solvent). Because therpbke “liquid solution” has a
plain and ordinary meaning that accordghwthe intrirsic evidence and relevan
dictionary definitions, the Countill construe is as “a dissaid mixture in liquid form of
a solute and solvent.”

H.  Suspensions.

The term “suspensions” is found in eyendependent claim of the '544 Paten
Rowpar asserts that the tesimould be given its pln and ordinary meaning or, if it mus
be construed, should be defined as “a dsgemixture of particles a liquid medium.”
Doc. 75 at 13. Lornameadserts that the term should benstrued as “a mixture of
liquid ingredients and solid ingreshts that are reversibly disgsed in a liquid.” Doc. 74
at 28. The Court will adopt Rowaps proposed construction.

The intrinsic record does not signifiggn inform the meaning of the term
“suspension.” Pertinent ctionaries do provide defitions of “suspension.” See

Doc. 78-5 at 10 (defining “suspension” ‘gs|oarse dispersion; the dispersion through
liquid of a solid in finely divided particles @f size large enough to be detected by pur
optical means|.]”); Doc. 78-&t 4 (defining “suspension” as “[a] system in which ve
small particles (solid, semi-solid, or liquidye more or less uniformly dispersed in
liquid or gaseous medium.”)The dictionary definitions differ from one another. TH
Federal Circuit has instructedowever, that “consulting dicnary definitions is simply
a first step in the claim construction anadysand is another reason why resort mu
always be made to [thatrinsic evidence].”Brookhill-Wilk 1, LLC. vintuitive Surgical,
Inc., 334 F.3d 1294, 130@-ed. Cir. 2003).

The Court finds no basis in the intriasor extrinsic evidere for the portion of

Lornamead’s construction requiring thauspension componentbe “reversibly
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dispersed.” The Court wiladopt Rowpar’'s constructiobecause it is broader tha
Lornamead’s and comports witloth dictionary definitions.

l. Semi-Solids.

The term “semi-solids” isdund in every independentagin of the '544 Patent.
Rowpar asserts that the tesimould be given its pln and ordinary meaning or, if it mus
be construed, should be defihas “forms used for topical application that are not fu
solid, such as creams, gels, pastes, and lotions.” Doc. 75 at 14. Lornamead ass¢
the term should be construed as “a mixture thateither solid noliquid.” Doc. 74 at
28. The Court will adopt Rowpa proposed construction.

Several dictionary definitions shed light tre meaning of theerm “semi-solid.”
SeeDoc. 78-9 at 4 (defining “semi-solid” &aving the qualities of both a solid and
liquid: highly viscousl.]”); D&. 78-10 at 4 (defining “senselid” as “[ijntermediate in
properties, esp. in rigiditjpetween solids and liquids” ord] semisolid substance, suc
as a stiff dough or firm gel.”). The @d rejects Lornamead’s proposed constructi
because it is ambiguous. Ibuld include a gas since gases aeither “solid nor liquid,”
but gases clearly are not “semi-solid. The Court will adoptRowpar’'s proposed
construction because it is consistent with dictionary definitions and the specificatio
provides examples of semi-solid prepanasiancluding toothpaste, gels, gel mixture
and lotions. See, e.qg.U.S. Patent No. 6,017,554 col..61-67 (describing a toothpasts
preparation).

J. Salves.

The term “salves” is found in every inqgendent claim of the '544 Patent. Rowp

asserts that the tershould be given its pln and ordinary meamg or, if it must be

construed, should be defined ‘@ntment.” Doc. 75 at 14.Lornamead asserts that tje

term should be construed as1“aintment.” Doc. 74 at 28. The Court prefers Rowp
construction only because it is not singuld.ornamead’s proposed construction of “g
ointment” is inconsistent with the plurdsalves. The Court anstrues “salves” as

“ointment.”
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K. Creams.

The term “creams” is found in everydependent claim of the '544 Paten
Rowpar asserts that the testmould be given its pln and ordinary meaning or, if it mus
be construed, should lakefined as “any fluid mixture dhick consistency.” Doc. 75 at
15. Lornamead asserts that the ternousth be construed me narrowly as “a
pharmaceutical emulsion, madé oil and water, for the éatment of body surfaces.’
Doc. 74 at 29. The Court will adoRbwpar’s proposed construction.

Lornamead’s proposed construction woliait “creams” to “emulsions” made of
oil and water. Doc. 75 at 15. The specificatand claims are sileas to the meaning of

the term “cream,” anthe intrinsic record provides neason to conclude that “creams

are limited as Lornamead sugte The Court will not imose narrowing constructions

without support from the claim languagdoneywell Int'l Inc, 488 F.3d at 992-93.

L. Suppositories.

The term “suppositories” is found in eyendependent claim ahe '544 Patent.
Rowpar asserts that the testmould be given its pln and ordinary meaning or, if it mus

be construed, should be defthas “a medicated solid bodytémded for introduction into

an orifice of the body.” Doc75 at 15. Lornamead assethat the term should be

construed more narrowly as ‘solid pharmaceutical prepdica designed for insertion
into the rectum, vagina or urethra.” Dot at 29. The Coumwill adopt Rowpar’s
proposed construction.

Both parties suggest that suppositoryame a solid body opreparation, but
Lornamead’s proposed consttionr would require that it bdesigned for insertion “into
the rectum, vagina, or urethra.” This lintiten is not found in the intrinsic record
Although Lornamead’s proffede dictionary definition liststhe rectum, urethra, anc
vagina as orifices suitable for suppositoriesiogs not suggest that the list is exhaustiy
Because the intrinsievidence does not suggest Lormeaa's limitation, the Court will
not adopt it. Honeywell Int’l Inc, 488 F.3d at 992-93.
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M.  Shelf Life.

The phrase “shelf life” is found in eweindependent claim of the '544 Patent.

Rowpar asserts that the phrageuld be constraeas “stability over time of chlorine
dioxide at a pH in the range of about 6.0/t4.” Doc. 75 at 16. Lornamead asserts tl

the phrase should be construesi“the storage period of a product, during which it K

full pharmacological or cosmetic effe@s defined by the manufacturer's produpgct

specifications.” Doc. 75 at 33. The@t will adopt Rowpar’s construction.

Lornamead asserts that its proposechstauction is derived from the claim
language and specification. Doc. 74 at 3% Lornamead indicates, the phrase “shg
life” is embedded in eadndependent claim:

“. .. wherein the concentrati@f phosphate compound is in a
range . . . to retard escapetbé chlorine dioxide from said
topical preparation, said topicpteparation being at a pH in
the range of about 6.0 to alion.4, thereby increasing the
shelf life and efficacy of said topical preparation.”

See, e.g.U.S. Patent No. 6,017,554 col.15 11.5@- Lornamead argues that “the clail
language clearly links the cagairation of the phosphate cooymd with thepH range to
increase the product’s shelf lifddoc. 74 at 33. Becausedlspecification teaches thg
the escape of chlorine dioxadcan be infoited by addition ofa phosphate compound
Lornamead argues that the construction“slielf life” must reflect a measure o
continued potencyld. But this definition would rendainnecessary th&ord “efficacy”
which appears immediately after “shelf life” in the patemiglzage quoted above. B)
defining “shelf life” to include “full pharmadogical or cosmetieffect,” Lornamead’s
definition would leave no neddr the term “efficacy.”

Lornamead argues that Rowpar’'s comstion is “misleading because it relie
solely on the pH of the topical compositiaviyereas the specification clearly teaches tf
it is the phosphate compounds that imprdive stability of the dorine dioxide” at a
given pH. Doc. 74 at 33-34.ornamead also argues tliwpar’s construction “implies

that ‘shelf life’ is solely rtated to chlorine dioxide anpH, when the specification ang
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claims indicate that it is also réda to the ‘phospha compound[.]” Id. at 34. The

Court does not agree. Whegad within the comixt of the claim, Rowpar’s construction

—

of “shelf life” accounts for the centrak&ture of the claim — improved stability g
chlorine dioxide at a lowepH — without disregarding théact that the stability is
achieved by the addition afphosphate compound.

N. Efficacy.

The term “efficacy” is found in everyjndependent claim of the '544 Patent.

Rowpar asserts that the proper constructidn“efficacy” is “effectiveness in said

1”4

treatment of [conditions] of the epitheliumDoc. 75 at 17. Lornaead asserts that the
proper construction is “prodtis ability to produce thedesired effect when used
topically.” Doc. 74 at 34.

Lornamead identifiegvidence in the claim languaged specification that links
the term “efficacy” to the “shelf life” of the topical prepaom. Taken agether, these
terms indicate that the terfiefficacy” is intended to reéict the ability of stabilized
chlorine dioxide to produce beneficial result. A dictionary definition buttresses
Lornamead’s proposed construction. Doc. 83 (defining “efficacy” as “[tlhe extent
to which a specific intervention, proceduregimen, or service produces a beneficial
result under ideal conditions.”).

Rowpar asserts that the “prable explicitly identifies th specific effect by which
efficacy is to be judged.” o 75 at 17. For example gthopical preparation in claim 11
must be effective “for treating the epitheliumtbé rectal, vaginal, oral, anal, ocular, and
auditory canal orifices by reding the occurrence déukoplakia in the orifices.” U.S.
Patent No. 6,017,554 col.17 1.44-47. Thedpcation also teaches that the claimed
compositions can be used teeat specific bodily orificemaladies “by reducing the
presence of fungal and bacteriafections and leukoplakia[.]” Id. at col.4 1.14-21.
Rowpar asserts that the proper constructidiefficacy” must focuson the capacity of an
accused product to produce atmadar result and not on itmitended or actual use

Doc. 75 at 17see Revolution Eyewear, Ine. Aspex Eyewear, Inc563 F.3d 1358,
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1369-70 (Fed. Cir. 2009) (finding that claimrterequired only that accused product had

a capacity to perform a functioregardless of whether tleecused product is actually
used to perform that function) (citirigtel Corp. v. United Stes Int'| Trade Comm’n
946 F.2d 821 (Fed. Cir. 1991)).

The Court will adopt Rowpar’'s construmti. The words “desired effect” in
Lornamead’s proposed interpretation are amtiguand appear to focus on the intent

the manufacturer or users of the accugedduct, which is improper during clain

construction.Amazon.com, Inc. v. Barnesandnoble.com, B89 F.3d 1343, 1353 (Fed.

Cir. 2001) (“We are not prepared to assagmeaning to a patentaim that depends on
the state of mind of the accused infringer.Rowpar’s proposed construction refers
treatment of the specific conditions describedhe patent. Contrary to Lornamead
assertion, Rowpar’'s proposed constructisnnot misleading because it clearly tig
“efficacy” to “said treatment,” which entaitseatments involving chlorine dioxide.

O. Chlorine Dioxidein a Concentration in the Range of About 0.005% to

About 2.0%.

The phrase “chlorine dioxidm a concentration in theange of about .005% to
about 2.0%” is contained in independent claimg, 7, 8, 10, and 1&f the '544 Patent.
Rowpar asserts that the phrase should be eststonsistent with itplain and ordinary
meaning. Doc. 75 at 18Lornamead argues that it shoudé construed as “chlorine
dioxide is present in a concentration fremactly .005% to 2.0%.'Doc. 75 at 14.

Lornamead asserts that besauhe claim language doest provideany guidance

on the amount of variabilitypermitted in the claimed raag the range should be

of

[0

S

h

construed “as being exact andn-variable.” Doc. 74 at 14. Because nothing in the

specification, prosecution history, or clalanguage identifies a concentration outsig
this range, Lornamead argues that its “exaxt non-variable” pragsed construction is
suitable notwithstanding the use thie word “about”in the patent. See Pall Corp. v.
Micron Separations, Inc66 F.3d 1211, 1217 €d. Cir. 1995) (“[T]heword ‘about’ does

not have a universal meaning in patetdims, and the meaning depends on t

-14 -

e

he




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

technological facts of the particular caseCppnopco, Inc. v. May Dept. Stores C46
F.3d 1556, 1561 (Fed. Cir. 1994) (findingthhe term “about” provides less flexibility
for the boundaries of a claimed range wheke patent teaches that a specific value
critical to the invention). Lmamead notes that the specification’s examples inclug
maximum concentration of 0.2%, and indicttat the preferredancentration for most
patients of chlorine dioxides between 0.005% and 0.5%J.S. Patent No. 6,017,554
col.4 11.35-36. In extreme casdhbge specification indicatesdahthe concentration could bg
increased to 1.0-2.0%. Givethis intrinsic evidencel.ornamead argues, the phras
“chlorine dioxide in a concentration rangé about 0.005% to about 2.0%” should
narrowly construed. Doc. 74 at 16.
In Conopcg the patent claimed a range of tela weight ratios from “about 40:1
to 1:1.” 46 F.3d at 1561. The patent tautljiatt adherence todlrange was responsibls
for the efficacy of the patented compositiold. The claimant also emphasized th

importance of adhering to the range the prosecution history.ld. The trial court

considered a ratio of 162.9:1 to be withine literal scope of theange, in part because

“about” allows a range to extend &8 as the prior art would allowld. The Federal

Circuit rejected this conclusion and helattta person of ordinargkill in the art would

not have read “aboutdb encompass a fourfoldcrease in the specified numerical range.

The Court will not adopt Lornaead’s rigid construction.Conopcorejected a
claim construction in which “about” meant euffold increase irthe claimed numerical
range, but it did not hold that the term “alioshould be effectively deleted and th
claimed range strictly enforced. The Coooincludes that “about” should be given if
plain and ordinary meaning. “About” doeset ordinarily mean “exactly,” and the Cour

cannot conclude that Lornamead’s narro@nstruction is warranted when the pate

itself uses “about” and does not requirecstadherence to the range. If the Court|i

required to apply the patent to specific fadtsnay need to make a determination as
the reasonable scope of “about,” as was requir€bmopco But the Court cannot now

conclude that “about” means “exactly.”
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P. At Least 0.1% Chlorine Dioxide.

The phrase “at least 0.1% chlorine dioXiae found in independent claims 5, 9
11, and 13 of the '544 Patent. Rowpar assidt the term shoulie given its plain and
ordinary meaning. Doc. 75 at 19. Lornameaderts that it should be construed to me
that “chlorine dioxideis present in a concentration from 0.1% to no more than 2.0
Doc. 75 at 17. The Court wéldopt Rowpar’s construction.

The phrase “at least” hagén construed by the Fede@ircuit to mean a range
with a defined lower limit. See Quantum Corp. v. Rodime, RI85 F.3d 1577, 1582
(Fed. Cir. 1995). Lornamead adsehat because the exampieghe specification teach
a maximum concentration of 2.0% chlorine dioxide, the Court should impose an |
limit of 2.0%. Doc. 74 at 18. But Lornameéa@rguments for strity limiting the top of
the range to 2.0% have been rejected aboWoreover, the ordinary meaning of “g
least” sets a lower limit on the claimed rargut says nothing about the upper limit, at
Lornamead has not presentetrinsic evidence that thpatentee intended the claim
using “at least” to have an upper boursee 3M Innovative Progo. v Tredegar Corp.
725 F.3d 1315, 1329-32 (Fed. Cir. 2013)jdedng a “narrower construction” of g

claim’s plain language unless “required by thpecification or prosecution history.”).

The Court concludes that the phrase shouldyiben its plain and ordinary meaning
which does not have a defined upper boundary.
Dated this 25th day of March, 2014.

Nalb ottt

David G. Campbell
United States District Judge
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