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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Robert Ybarra, No. CV 13-1126-PHX-DGC (JZB)
Plaintiff,
VS. ORDER

Federal Bureau of Prisons, et al.,

Defendants.

Plaintiff Robert Ybarra brouglthis civil rights action pursuant ®ivens v. Six
Unknown Named Agents ofderal Bureau of Narcoticg103 U.S. 3881971), and the
Administrative Procedure Act (APA), 5 U.S.88 701-706 (Doc. 62). He sues six
Federal Bureau of Prisons (BOP) official$) Cherry Phillips, Unit Manager at the
Federal Correctional Institution (FCI)-Phoen(®) Yolanda FortuneCounselor at FCI-
Phoenix; (3) K. Mathesson, Case Managd¥@it-Phoenix; (4) T. Simmons, Counselor &
FCI-Phoenix; (5) Robert BMcFadden, BOP Western Regairector; and (6) Harrell
Watts, BOP Administratoid.). Plaintiff alleges that Dendants violated his Fifth
Amendment due-process rights when thekawfully seized funds from his inmate
accountid. at 5). Before the Court is Defemds’ Motion for Summary Judgment (Doc.
66)}

1 Also before the Court are Plairitif Motion for Discovey (Doc. 87), and
Plaintiff's Motion for Dispositon, which asks that Court tale on his discovery motion
(Doc. 90). These two motions will be denied as moot.
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The Court will grant the motiomismiss Plaintiff's APA an@ivensclaims, and
terminate the action.
l. Background

A. Applicable BOP Pdlicy and Federal Statute

Plaintiff's claim concerns the seizurefahds pursuant to éhinmate Financial
Responsibility Program (IFRFDoc. 62). In 1987, thBOP implemented the IFRP, a
“voluntary” program whereby inmates’ in-pan income is applied to their financial
obligations, including fines,aurt costs, and restitutiorfee28 C.F.R. 88 545.10-545.11
Although the program is voluntg failure to participate mailts in numerous deleterious
effects, e.g., loss of furlough, eligibility for job assigniseperformance pay, housing
priority, access to communHyased programs, et&ee28 C.F.R. § 545.11(d).

The Mandatory Victims Restitution Act @996 (MVRA) requires that the district
court, in an order of restitution, award eaattim the full amount of their loss, regardles
of the defendant’s economic circumstanc#8.U.S.C. § 3664(f)(1)(A). Under the Act,
once the amount of restitution owed to eachim is determined, “the court shall,
pursuant to section 3572, spggan the restitution order the manner in which, and the
schedule according to wdi, the restitution is to be paid . .” 18 U.S.C. 8 3664(f)(2).
The MVRA charges the district court with setting the terms of the restitution paymen
and that duty canndie delegatedUnited States v. Gunning01 F.3d 1145, 1149-50
(9th Cir. 2005) (Gunning I (citing United States v. Gunning39 F.3d 948, 949 (9th
Cir. 2003) (‘Gunning I). Although the MVRA prohibi$ courts from delegating the
responsibility to set restitution payment scheduhothing in the statute or case law
limits the operation of an independenbgrram like the IFRPwhich helps inmates
develop financial plans and encourages thewoluntarily makeestitution payments
above what is mandated in their sentencing orddrsted States v. Lemoing46 F.3d
1042, 1048-49 (9tkir. 2008).
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B. Plaintiff's Participation in the IFRP

In November 2007, Plaintiff was transfed to FCI-Phoenix (Doc. 62 at 5). In
May 2008, he was hired by the Federasém Industries, referred to as UNICOR.).
Around that time, Plaintiff watold that he must age to participate ithe IFRP or suffer
consequences, which incled losing his UNICOR johid.). He therefore signed an IFRH
contract, which required 50% of his waged&opaid towards stitution through the
IFRP (d.).

Plaintiff filed an administrative remedallenging the IFR®ithdrawals on the
ground that his sentencing order did ndttee amount and schedule for restitution
paymentsi@. at 5-6). His administrative remedy svdenied at every level, and Watts
denied his final Central Officappeal on July 15, 200&i( at 6).

C. Petition for Writ of Habeas Corpus

On July 8, 2009, Plaintiff filed a Bton for Writ of Habeas Corpus under 28
U.S.C. § 2241, arguing that the BOP wranllyf collected restittion payments from him
under the IFRP without a lawful sentemgiorder as required by the MVRA. CV 09-
1447-PHX-DGC (JRI), Doc. 1. On Deceml@r, 2010, the Court granted the Petition,
finding that the restitution ordéssued by the sentencing court was an invalid delegati

to the BOP and ordered the B@o stop collecting restitutiopayments from Plaintiff.

U

Id., Doc. 15 at 3-4. In its Order, the Court denied Plaintiff's request that the BOP refurn

the amounts already collected from him beeaus failed to present any argument or
legal authority to support his requedd. at 4. According to Defendants, the amounts
collected from Plaintiff between May @8 and December 2016taled $3,178.75
(Doc. 65, Defs.” Statement of Facts (DSOF) 19 10, 12).

Plaintiff then filed a motion for an ordey show cause why ¢respondent should
not be held in contempt for failing to compiyth the December 22010 Order. CV 09-
1447-PHX-DGC (JRI), Doc. 17Plaintiff stated that aftahe Court granted his Petition,
the BOP placed him on IFRP refusal status and sanctioned him by removing him frg

UNICOR job. Id. Plaintiff was told that if he weed to be removed from IFRP refusal
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status, he had to enter another contraegi@e to pay restitution under the IFR&. He
therefore signed a new contract in Jag011 and returned to his UNICOR johd.

The Court denied Plaitfitis motion for an order t@how cause, finding that
nothing in its December 21, 2010 Order pueleld BOP from placing Plaintiff on refusal
status and that federal statutes permittedBOP to implemerd financial plan and
iImpose penalties if an inmate refusepaaticipate. CV 09-1447-PHX-DGC (JRI),
Doc. 20.

Plaintiff appealed the denial of his nmiito the Ninth Circuit Court of Appeals.
Id., Doc. 23. On January 19, P8 the Ninth Circuit affirmed the district court’s denial
of the motion and, on March 13, 2012, tiath Circuit issued its Mandate and the
judgment took effectld., Doc. 28 (No. 11-15874). Ehappellate court stated that,
although the BOP began collecting restdatpayments again after the December 21,
2010 Order, these paymentsreveollected after Ybarra wahtarily entered into a new
contract and agreed torgaipate in the IFRPId.

D. Complaint

On May 24, 2013, Plaintiff initiatethe present lawsuit pursuantBwvensand the
APA (Doc. 1). He filed his First Amend&bmplaint on August 12014 (Doc. 62).
Plaintiff alleged that Fortune and Simmonscemt him to participata the IFRP without
a lawful sentencing order that set m&nt schedule and amount of payment for
restitution and, consequently, they vieldthis due process rights under the Fifth
Amendmenti@. at 5-7). Plaintiff alleged théiatheson and Phillips failed to stop the
unlawful taking of his moneglespite being notified of th@olation and therefore also
violated Plaintiff's due process righiglj. And Plaintiff claimel that McFadden and

Watts failed to correct the due process violations by the FCI-Phoenix employees an

? Pursuant to this new IFRP contragrsid in January 201festitution payments
began again in February 20XkéDoc. 65, DSOF | 16; Doc. 79, Pl.’s Controverting
Statement of Facts { 16 & PlStatement of Fact  4).
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violated his due process rightd.J. Plaintiff sued for compensatory and punitive
damagesid. at 10).

E. Motion for Summary Judgment

On October 9, 2014, Defendants diltheir Motion for Summary Judgment
(Doc. 66). They seek judgmeon the grounds thdt) the APA claim must be dismisse(
because Plaintiff seeks only moaey relief; (2) Plaintiff sBivensclaims are untimely;
(3) Defendants are entitled to absolute mmity; and (4) Defendants are entitled to
gualified immunity (Doc. 66).

The Court issued the Notice required undand v. Rowlandl54 F.3d 952, 962
(9th Cir. 1998) (en banc), which informedaitiff of the requirements under Federal
Rule of Civil Procedure 56 (Doc. 67). In Wember 2014, Plaintifiiled his opposition to
the Motion for Summaryudgment (Doc. 78), and hebsequently filed a Motion for
Discovery and a Motion for Disposition (Docs. 87, 90).

Il. Summary Judgment Standard

A court must grant summary judgment “if the movant shows that there is no
genuine dispute as to any material fact ti@dmovant is entitled to judgment as a mattg
of law.” Fed. R. Civ. P. 56(ajee also Celotex Corp. v. Catret?7 U.S. 317, 322-23
(1986). The movant bears the initial respbitisy of presenting tle basis for its motion
and identifying those portions of the recamgether with affidavits, if any, that it
believes demonstrate the absence gérauine issue of material fadCelotex 477 U.S. at
323.

If the movant fails to carry its initiddurden of productiorthe nonmovant need
not produce anythingNissan Fire & Marine Ins. CoLtd. v. Fritz Co., In¢.210 F.3d
1099, 1102-03 (9th Cir. 2000But if the movant meeiss initial respnsibility, the
burden shifts to the nonmovant to demonstiiageexistence of a factual dispute and tha
the fact in contention is material, i.e., atfthat might affect the outcome of the suit
under the governing law, and that the dispsiigenuine, i.e., the evidence is such that &

reasonable jury could returrvardict for the nonmovantAnderson v. Liberty Lobby

18
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Inc., 477 U.S. 242, 248, 250 (1986ke Triton Energy Corp. v. Square D. (a8 F.3d
1216, 1221 (9th Cir. 1995 The nonmovant need not edisio a material issue of fact
conclusively in its favorkirst Nat’l Bank of Ariz. v. Cities Serv. G891 U.S. 253, 288-
89 (1968); however, it must “come forward wepecific facts showing that there is a
genuine issue for trial.’ Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475
U.S. 574, 587 (1986) (internal citation omittesBeFed. R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fummn is not to weigh the evidence and
determine the truth but to determine whetiere is a genuine issue for tri&nderson
477 U.S. at 249. In its analysis, the dauust believe the nonmovant’s evidence and
draw all inferences in the nonmovant’s favtd. at 255. The court need consider only
the cited materials, but it may consider any pthaterials in the record. Fed. R. Civ. P
56(c)(3).

[ll.  Administrative Procedure Act

The APA authorizes suits for declarat or injunctive relief, but it does not
provide for money damages. 5 U.S.C. 88 702, 68;King v. U.S. Dep't of Veterans
Affairs, 728 F.3d 410, 416 (9th Cir. 2013). Rk#HF sues for money damages; he does 1
seek injunctive reliefEven so, any claim fanjunctive relief would be moot because th
BOP terminated unauthorized deductionaagordance with thBecember 21, 2010
habeas Order, and it was determined thetiFRP contracts between the BOP and
Plaintiff after that date we voluntary. CV 09-144PHX-DGC (JRI), Doc. 28.

Consequently, only declaratory reliefappropriate. Plaintiff did not seek
declaratory relief (Doc. 62 at 10). Plaintifds nonetheless already received declaratof
relief based upon the Court’s prior deteration that the BOP improperly established a
restitution schedule and deded restitution from Plaintiff's account. Under these
circumstances, the Court will dismiB&intiff's APA claim as moot.

V.  Statute of Limitations

The statute of limitations for Bivensaction is defined by the relevant state’s

personal injury statuteévVan Strum v. Lawr940 F.2d 406, 410 {® Cir. 1991). Under
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Arizona law, the statute of linations for personal injury actiomstwo years. Ariz. Rev.
Stat. 8§ 12-542.

Although state law provides the statute of limitations, federal law determines \
a civil rights claim accruesMorales v. City of L.A.214 F.3d 1151, 1158th Cir. 2000).
Under federal law, the time limit on a causeofion begins to run when the plaintiff
“knows or has reason to kwaof the injury which ighe basis of the action.Trotter v.
Int'l Longshoremen’s & Warehousemen’s Union Locgl 24 F.2d 11411143 (9th Cir.
1983).

Defendants argue that the statutéiroftations began toun on Plaintiff’'sBivens
claim when each Defendanbtoaction to have oney taken from hiaccount or failed
to put a stop to the remowvall money from his account aat the latest, on December 21,
2010, when the Court entered its order granPlaintiff’'s habeas Petition (Doc. 66 at 6-
7)2 Defendants maintain that since albse dates—when Defendants acted and when
the Petition was granted—occurred more ttvemyears before Plaintiff filed thBivens
action (in May 2013), #aaction is untimelyid.). Plaintiff counters that his claim
constitutes a “continuing vidi@n” because the BOP contied to take money from his
account under the IFRP andaidio until December 16, 20{Doc. 78 at 3-5). Thus,

vher

Plaintiff submits that the statute of limitatis began to run on December 16, 2011, which

is within two years of the date he filed his Complaidt &t 5)*

In Plaintiff's habeas action, it was detened that only theestitution payments
collected prior to the December 21, 2010 @mdere unauthorized, and that when the
BOP collected restitution paymsmgain thereafter, it was because Plaintiff voluntarily
entered into a new contract and agreepgaxticipate in théFRP. CV 09-1447-PHX-

% In their reply, Defendantspecifically argue that énlimitations period began to
Lsn on July 15, 2009, the dateatts denied Plaintiff's Central Office appeal (Doc. 81 af

* Plaintiff concludes that the statutelimfitations commenced on December 16,
2014 but this appears to be a typo gives &sigument and the record showing that
pursuant to a new contract entered mfter December 21, 2010, Plaintiff made
B@/ments through the IFRP from Februarnperember 2011 (Doc. 78 at 3-5; Doc. 65,
OF 11 16—19?.
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DGC (JRI), Docs. 15, 20, 28 ccordingly, Plaitiff's “continuing violation” argument
fails.

Although Plaintiff suspectkin 2008 and 2009 th&tefendants were unlawfully
taking his money through the IFRP, that suspiavas based on whae had been told by
another inmate (Doc. 62 at 5). “A claoioes not accrue when a person has a mere
hunch, hint, suspicion, or rumor of a claim[JcIntyre v. United State867 F.3d 38, 52
(1st Cir. 2004) (quotingironisch v. United State450 F.3d 112, 12(2d Cir. 1998)).

The Court finds that Plaintiff actually kweor had reason to know that Defendants’
actions were unlawful on December 21, 20&Ben the Court entered its Order granting
his habeas PetitiorSeeCV 09-1447-PHX-DGC (JRI), Doc. 15. That is the date he
learned of his injury and hBivensclaim accrued.

That does not end the inquiry, howevsrcause the Courtisquired to apply any
state rule for tolling to a claim brought undidvens See Papa v. United Stai&81
F.3d 1004, 1009 (9th Ci2002) (tolling provisions foBivensclaims are borrowed from
the forum state). Arizona laprovides for the tolling of thetatute of limitations for the
period during which a plaintifivas less than 18 years oldadrunsound mind. Ariz. Rev.
St. § 12-502. The limitations period isaltolled during mandatory exhaustion of
administrative remediesSeeAriz. Rev. Stat. § 12-821.01(drown v. Valoff422 F.3d
926, 943 (9th Cir. 2005). And Arizona ctairecognize equitable exceptions to the
application of a statute of limitations @ necessary to @vent injustice.Nolde v.
Frankie 964 P.2d 477, 480 (Ariz. 1998). Umderizona’s equitable tolling doctrine, a
plaintiff may sue after the statutory time @efifor filing a complaint has expired if he
was prevented from filing in a timely manner due to sufficiently inequitable
circumstancesMcCloud v. Statel70 P.3d 691, 696 (Ariz. App. 2007).

In this case, there is a question whetPlkintiff’'s appeal in his habeas action
tolled the statute of limitationsThe Ninth Circuit did not rulen Plaintiff's appeal until
January 2012, and the Mandate did tage effect until March 2012ybarra No. 11-
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15874 (9th Cir. March 13, 2012). Because ¢hdates fall within tb two-year limitations
period, if the appeal warrants tolling, PlaintifBsvensclaim is not time-barred.

But the Ninth Circuit has held that habeaspus proceedings do not delay accrugl
of § 1983 omBivensclaims. Bagley v. CMC Real Estate Corp23 F.2d 758, 761 (9th
Cir. 1991). The plaintiff ilBagleywas convicted in 1977 for narcotics convictiomd.
at 759. In May 1980, while in prison, bbtained information ttough the Freedom of
Information Act and learned that, contraoythe information given to him by the
government before his trial, two governmaerninesses received compensation for their
assistanceld. On that basis, the plaintiff fileka motion under 28 U.S.C. § 2255 to
vacate his conviction, and in 1986, after@ersal and remand bydlSupreme Court, the
Ninth Circuit provided habeas reliefiéreversed the conviction based on the
government’s failure to disclose impeachment evidemteln 1988, the plaintiff filed
civil rights actions against the offding state and federal officialéd. The Ninth Circuit
found that the plaintiff's § 1983 arglvensclaims accrued for statute of limitations
purposes when he first learned of the injgiying rise to his claims, which was in May
1980 when he learned that government @sses were given compensation, and not in
1986, when his convilon was reversedld. at 760, 762. Thplaintiff's civil rights
claims brought in 1988 were therefore time-barred.(applying Washington’s three-
year statute of limitations).

The Court finds that Plaintiff's subssent motion and appeal in his habeas
proceeding do not constituteoginds for equitable tollingdzause the habeas proceedin
did not delay accrual of hBivensclaim. See Bagley923 F.2d at 761-62. Nor did the
pendency of his appeptevent him from filing hidBivensaction. SeeRhodes v. Chavez
CV 12-1971-PHX-DGC, 203 WL 5780839, at *2 (D. ArizOct. 25, 2013) (finding the
plaintiff's Bivensclaim was time-barred and rejectiagyument that claim did not accrue

until Supreme Court denied certiorari on petition for a writ of habeas corpus; becaus

~ >Under Washiné;ton law, the statute ofitiions was tolled while Ba Ieg/ was in
grlson, and, thus, it didot begin to run until July 9, 1988pon his release. 923 F.2d at
63. But this tolling did not saves claim from being time-barred.
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the plaintiff did not challenge his conviction sentence, the plaintiff was not prevented
from bringing hisBivensclaim during the pendency bfs habeas corpus petition).

In short, Plaintiff learnedf his injury underlying hig8ivensaction when the Court
granted his habeas Petition on December @102therefore, that is the date his claim
accrued. He did not file this action until M2g, 2013, more than twears later, and no
tolling provision appliesgeeDoc. 1). Accordingly, Plaintiff 8ivensclaim is time-
barred and will be dismsgd on this basis.

The Court need not address Defendamsiaining arguments regarding absolute
and qualified immunity.

V. PendingMotions

Plaintiff's Motion for Discovery seekall documents related to the restitution
withdrawn from his account byCl-Phoenix, all e-maileelated to his restitution
payments, and all contracts concerning hBRFplans (Doc. 87). Teevidence is not
relevant to any ground for tolling the statofdimitations; therefore, it would not affect
the conclusion that PlaintiffBivensclaim is time-barredThe remaining motions will
be denied as moot.

IT IS ORDERED:

(1) The reference to the Magistratelda is withdrawn as to Defendants’
Motion for Summary Judgme(iDoc. 66), Plaintiff's Motion for Discovery (Doc. 87),
and Plaintiff's Motion f@ Disposition (Doc. 90).

(2) Defendants’ Motion for Sumary Judgment (Doc. 66) gsanted;
Plaintiff's APA claim is dismgsed as moot, and PlaintifBvensclaim is dismissed as
time-barred.

(3) Plaintiff's Motion for Discovery(Doc. 87) and Motion for Disposition

(Doc. 90) aradenied as moat
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(4)  The Clerk of Court must enterdgment accordingly and terminate the

action.
Dated this 17th day of April, 2015.

Nalb ottt
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‘David G. Campbell
United States District Judge




