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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Andre William Armstrong, No. CV 13-1264-PHX-DGC (BSB)

Plaintiff,
VS. ORDER
Brotherton, et al.,

Defendants.

Plaintiff Andre William Armstrong, whas confined in the Maricopa County
Fourth Avenue Jail, has filedpao se civil rights Complaint pursuant to 42 U.S.C. 8§ 19§
(Doc. 1), an Application to Procedad Forma Pauperis (Doc. 2), and a Motion to
Appoint Guardian Ad.item (Doc. 5). The Court will dimiss the Compiat with leave
to amend and appoint counsel.

l. Application to Proceed In Forma Pauperis and Filing Fee

Plaintiff's Application to Proceeth Forma Pauperis will be granted. 28 U.S.C.
8§ 1915(a). Plaintiff must pay the statutoryrfgifee of $350.00. 28.S.C. § 1915(b)(1).
The Court will assess an initial partial filingefef $10.00. The renvaer of the fee will
be collected monthly in payents of 20% of the previouronth’s income each time the
amount in the account exceeds $10.00. 28@J.8.1915(b)(2). The Court will enter 3
separate Order requiring the appropriate gavent agency to dect and forward the

fees according to the statutory formula.
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[I.  Statutory Screening of Prisoner Complaints

The Court is required to screen conmpis. brought by prisoners seeking religf
against a governmental entity @an officer or an employeaf a governmental entity. 28
U.S.C. 8§ 1915A(a). The Court must dismissomplaint or portion thereof if a plaintiff
has raised claims that are legally frivolausmalicious, that fail to state a claim upon
which relief may be granted, or that seslonetary relief from a defendant who is
immune from such relief28 U.S.C. § 1915A(b)(1), (2).
[11.  Complaint

Plaintiff names the following Defendanin the Complaint: Maricopa County

—

Superior Court Judge Brotherton; Marico@ounty Sheriff Joseph M. Arpaio; an(
Officers of the Court J.S. Jed. and O.E. Smith.

Plaintiff raises two claims for relief. I6@ount One, Plaintiff claims his Fifth and
Fourteenth Amendment rights were vielt when, on May 202013, Defendant
Brotherton ordered DefendantdJand Smith to “jump on [Pitiff] in the hallway . . .
after [Plaintiff] informed the @rk that . .. [he] was having a medical problem.” Plaintiff
claims that he called 911 and the Defengldpimped on [him] and dragged [him] into
the court room.” Plaintiff claims that tstarted crying and blacleout and that “they
took [his] bond money.” In Count Two, d&Mhtiff alleges the same facts and claims
Defendants Jed and Smith used excessiveefagainst him in violation of the Eighth
Amendment. Plaintiff seeks imative relief and money damages.

The Maricopa County Super Court docket indicatethat on May 20, 2013, thg
Maricopa County Superio€Court revoked Plaintiff's relase conditions and remanded
Plaintiff to the custody of the Maricopa Coyrheriff's Office. OnJduly 2,2013, the
Maricopa County Superiordirt found Plaintiff criminallyincompetent ashincompetent
to refuse treatment and committed Plainiiffthe Maricopa County Correctional Health

Services Restoration Program.

1 See July 2, 2013 Minute Entry irArizona v. Armstrong, Maricopa County
Superior Court case #CR2010-102059-002, bip://www.courtmnutes.maricopa.gov/
docs/Criminal/072013/m5842816.pdf (last visited Jan. 29, 2014).
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IV. Failureto StateaClaim
A. Defendant Brotherton
Judges are absolutely immune from 8 188i8s for damages for their judicial act

except when they are takéin the clear absence of all jurisdictionSump v. Sparkman,

435 U.S. 349356-357 (1978)Ashelman v. Pope, 793 F.2d 1072, 107&th Cir. 1986).

An act is “judicial” when it is a function mmally performed by a judge and the parti

dealt with the judge in hier her judicial capacity.Sump, 435 U.S. at 362Crooks v.

Maynard, 913 F.2d 699700 (9th Cir. 1990). In thisase, Plaintiff's only allegation

regarding Defendant Brothertas that he directed Dafdants Jed and Smith to brin

Plaintiff back into the cowmoom. These actions wemgerformed within Defendant

Brotherton’s judicial capacity and Defend&mwbtherton is therefore immune from suit.
B. Defendant Arpaio
To state a valid claim under § 1983, ptdfs must allegethat they suffered a

specific injury as a result of specific condotia defendant and show an affirmative lin

between the injury and th@mrduct of that defendantee Rizzo v. Goode, 423 U.S. 362,

371-72, 377 (1976). Plaintiff makes ndlegations against Defendant Arpaio an

therefore fails to stata claim against him.
C. Defendants Jed and Smith
The Fourteenth Amendment Due Prexeclause, not the Eighth Amendmer

protects pretrial detainees from excesdmee that amounts to punishmeribson v.

County of Washoe, 290 F.3d 1175, 1197 (9tir. 2002). “[T]he Burth Amendment setg

the ‘applicable constitutional limitations’ for considering claims of excessive force du

pretrial detention.” Id. (quotingPierce v. Multnomah County, 76 F.3d 10321043 (9th

Cir. 1996).

The Fourth Amendment does not piohthe use of reasonable forc&atum v.

City & County of San Francisco, 441 F.3d 1090, 1095 (9thrCR006). Whether the forcg

was excessive depends on “whether the aficactions [were] ‘objectively reasonable

in light of the facts and mwumstances confronting themwithout regard to their

(7]
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underlying intent or motivation."Graham v. Connor, 490 U.S. 386, 397 (1989)atum,

441 F.3d at 1095;0lli v. County of Orange, 351 F.3d 410, 415 (9th Cir. 2003). The

Court must balance the nature and qualitytred intrusion agaitsthe countervailing
governmental interests at staké&raham, 490 U.S. at 396;Lolli, 351 F.3d at 415.

Moreover,
[tlhe “reasonableness” of a piaular use of force must be
judged from the perspective af reasonable officer on the
scene, rather than with the 20/vision of hindsight.
“Not every push or shove, even if it may later seem
unnecessary in the peace of a judge’s chambers,” violates the
Fourth Amendment.

Graham, 490 U.S. at 396 (citatior@mitted). The due process clause does not prote)
pretrial detainee form the use @i force, but only from th use of excessive force tha

amounts to punishmentd. at 395.

ct a

1

In evaluating a due pecess claim alleging excessive force, the court should

consider: (1) the need for the applicationfarce, (2) the relationship between the ne
and the amount of force use; (3) the extenthefinjury inflicted,and (4) whether force
was applied in a good faith effort toaintain and restore disciplin&hite v. Roper, 901
F.2d 1501, 1507 (9tiCir. 1990). Assuming all facts alleged by Plaintiff are tru
Plaintiff's allegations fail todemonstrate that the use of force in this case \
unreasonable. Plaintiff's release conditions weroked, Plaintiff left the courtroom td
call 911, and Defendants JeddaSmith were directed to ihg Plaintiff back to the
courtroom. Plaintiff alleges Defendanied and Smith “dragged” him back to th
courtroom, he started crying, and then 8ied out.” Plainff claims he suffered
emotional distress and mental anguistit alleges no physical injury.

Plaintiff's facts show that although @tiff may not havebeen attempting to
“escape,” Plaintiff did leave the courtroonteaf his release had &e revoked and that
Defendants Jed and Smith acted with whakeappto be the mininmu force necessary to
return Plaintiff to the courtroom. Plaintiff doast allege that he suffered physical injur

and it appears that Defendants Jed and Smiéd guirsuant to instructions from the cou
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and with the purpose of restag order. Plaintiff has thefore failed to state a clain
against Defendants JeddhSmith and these Defemtta will be dismissed.
V. L eave to Amend and Appointment of Counsel

As no Defendants now remain, the Cowill dismiss the Complaint. Becauss
Plaintiff's claims might be saved by the gi&ion of other factghe Court will dismiss
the Complaint without prejudecand with leave to amend.
VI. Motion to Appoint Guardian Ad Litem

On August 2, 2013, Plaintiff filed &otion to Appoint Guardian Ad Litem
(Doc. 5) in which he asks that the Coyppaint a guardian ad litefior him in this case
because he is mentally incogtpnt. Plaintiff's criminalcourt records support this
assertion and indicate that he was fdiynaadjudicated mently incompetent.
Consideration of whether tappoint a guardian ad litem teerefore warranted unde
Rule 17 of the Federal R@®f Civil Procedure.

Rule 17(c)(2) of the Federal Rule ofvTiProcedure states that the Court “mu
appoint a guardian ad litem — @sue another appropriateder — to protect a minor of

incompetent person who is unrepented in an action." The Court will not appoint a

guardian ad litem, but recognizes that Riffis mental incompetence renders him unabjle

to adequately protect his own interests t& in amended complaint. Accordingly, th
Court will appoint counsel to peesent Plaintiff in this acn. Attorney Sara M. Athen
has volunteered to accept Plaintiff's case arntb& appointed as counsel for Plaintiff ir
this matter.
VII. Instruction to Appointed Counsel

The Court will direct the @rk of Court to send to Attney Sara M. Athen copieq
of Plaintiff's Complaint and this Order. With14 days of the fihg date of this Order,
Attorney Sara M. Athen muséile a Notice of AppearanceWithin 60 days of the filing
date of this Order, Attory Sara M. Athen must:

(@) meet and confer with Plaintiff,

(b)  make a preliminary investiggan of Plaintiff's claims, and
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(c) either:
(1) file an amended complaint; or

(2) if she determines, pursuantRederal Rule of Civil Procedursg
11(b), that Plaintiff's claims arnot warranted by existing law
or that his factual contentionsclaevidentiary support, file a
notice explaining her findings and a motion to dismiss.

VII. [Instructionsto Plaintiff
The Court has appointed Attorney Sakh Athen to represent Plaintiff.
Therefore, Attorney Sara M. Athen “shall becognized by th&€ourt and by all the

parties to the cause as having control of [Plaintiff's] case, in all proper ways, and shall, ¢

such attorney, sign all papengich are to be signed ontmdf of the client.” LRCiv
83.3(c)(2). Moreover, becausdtdrney Sara M. Athen is peesenting Plaintiff in this
case, Plaintiff cannot “appear act in [his] own behalf inhe cause, or take any stef
therein, unless an order of substitution klfiesst have been made by the Court aftg
notice to the attorney of eashich party, and to the opposparty.” LRCiv 83.3(c)(2).
This means that Attorney Sara M. Athen, Riintiff, shall file futue documents in this
case.

IT ISORDERED:

(1) Plaintiff's Application to Proceelh Forma Pauperis (Doc. 2) isgranted.

(2) As required bythe accompanying Order tilve appropriate government

agency, Plaintiff must pay th&350.00 filing fee and is asseed an initial partial filing
fee of $10.00.

(3) The Complaint (Doc. 1) dismissed for failure to state claim, with leave
to amend.

(4) Plaintiff's August2, 2013 Motion to Appoint Gardian Ad Litem (Doc. 5)
is denied in part to the extent that the Court willot appoint a guardian ad litem, an
granted in part to the extent that the Qd appoints counsel topeesent Plaintiff in this
action.

(5) Attorney Sara M. Athen is appointad counsel for Plaintiff in this action.
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(6) The Clerk of Courtmust send to Attorney Sara M. Athenhy certified

mail, copies of Plaintiff's Complaint (Doc. &nd this Order, at the following address:

SaraM. Athen

Snell & Wilmer, LLP
400E. Van BurenSt.
Phoenix AZ 85004-2202.

(7)  Within 14 days of the filing date of thiOrder, Attorney Sara M. Athen
must file a Notice of Appearance.
(8) Within 60 days of the filing date of thiOrder, Attorney Sara M. Athen

must:

(@) meet and confer with Plaintiff,
(b)  make a preliminary investigan of Plaintiff's claims, and
(c) either:

(1) file an amended complaint; or

(2) if counsel determines, puesut to Federal Rule of Civil
Procedure 11(b), that Plaintiffdlaims are not warranted by
existing law or that his factu@ontentions lack evidentiary
support, file a notice explaining counsel's findings and
motion to dismiss.

Dated this 5th dagf February, 2014.

Nalb Gttt

David G. Campbell
United States District Judge




