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5 LLC et al v. Oroco Resource Corporation et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sonoran Resources LLC, et al., No. CV-13-01266-PHX-DGC
Plaintiffs, ORDER
V.

Oroco Resource Corporation, et al.,

Defendants.

Defendant Goldgroup Mining, Inc. (“Galdoup”) has filed a motion to dismis$

pursuant to Rule 12(b)(6) of the Federal RuE€ivil Procedure.Doc. 36. The motion
is fully briefed. For the reasons that follow, the Court will grant the motion in part
deny it in part.

l. Background.

This case arises out of contracts erdere 2010 and 201between Plaintiffs
Sonoran Resources, LLC (“Baran”) and SR ServicioMineros, S.A. de C.V.
(“SRSM”), and Defendants ©co Resource Corporationdfoco”) and Minas de Oroco
Resources, S.A. (“MOR”). Doc. 36. at 2. elbontracts relate to land “located in Cer
Prieto near Magdalena, SaapMexico,” on which th®roco Defendastowned surface

and mining rights. Id. The first contract was a Pesfsional and Consulting Service

' The request for oral argument is denieecause the issues have been fu
briefed and oral argument witiot aid the Court’'s decisionSee Fed. R. Civ. P. 78(b);
Partridge v. Reich, 141 F.3d 920, 926 (9th Cir. 1998).
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Agreement (the “PCS Agement”) between Sonoran, Oroco, and MO&. The second
was a Service Agreemebetween MOR and SRSMd. The third was an Engineering
Procurement and Construction Managemémgreement (the “EPCM Agreement”
between ORC, MOR, Sonoran, and SRSM. The EPCM Agreemérnncorporated the
Service Agreementld. Defendant Goldgroup is not arpato any of the Agreements
Id. at 2.

Plaintiffs contend that, in accordanegth the Service and EPCM Agreement

UJ

they obtained a mining license, known as‘Manifesto de Impacto Ambiental” or
“MIA,” from Mexico’s environmental regulatoragency. Doc. 32, { 2®oc. 37 at 3.
Plaintiffs later pursued a summsion of the MIA at Oroco’s request. Doc. 32,  37. The
terms of the suspension allegedly requireat tiall flora and fauna” on the Cerro Prietp
land were to “remain undisturbeplreserved, and protectedld., { 37. Plaintiffs allege
that Oroco and MOR subsequently breactmedMIA and the Agreeents, and Plaintiffs
filed this action against Orocand MOR on June 25, 201%ee Doc. 1. In September
2013, Goldgroup acquired MOR from Orocmray with Oroco’s surface and mining

rights in the Cerro Prieto landd., I 62. It is unclear from the pleadings whether MOR

remains a separate legal entity, but Plaintiffs allege that Goldgroup “assumed a

liabilities of MOR, including all obligtions under the Agreementdd.

Plaintiffs allege that Goldgroup vatled the terms of & MIA suspension by
“making unauthorized modifications the Cerro Prietroperty[.]” Id., 1 54. Plaintiffs
further allege that they are owed 02800 shares of Oroco common stock and
$177,066.43 under the Agreentgrand that Goldgroup hasnproperly induced” Oroco
and MOR to cease performancdé the Agreements. Plaiffs filed an amended
complaint in Januar014 asserting claimagainst Goldgroup fobreach of contract,
breach of the duty ofjood faith and fair dealing,nd intentional interference with
business expectancy. D@2. Goldgroup seeks dismissal of these claims.

. L egal Standard.

When analyzing a coplaint for failure to st& a claim to relief under
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Rule 12(b)(6), the well-eld factual allegations are takentase and construed in the light

most favorable to the nonmoving partZousins v. Lockyer, 568 F.3d 1063, 1067 (9th
Cir. 2009). Legal conclusions couched fastual allegations are not entitled to th
assumption of truthAshcroft v. Igbal, 556 U.S. 662, 680 (®9), and therefore arsg

insufficient to defeat a motion toghiss for failure to state a clairm re Cutera Sec.

Litig., 610 F.3d 11031108 (9th Cir. 2010). To avoid Rule 12(b)(6) dismissal, the

complaint must plead engh facts to state aaim to relief that is plausible on its face.

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). ishplausibility standard “is not
akin to a ‘probability requirement,” but it asksr more than a ser possibility that a
defendant has acted unlawfullyl'gbal, 556 U.S. at 678 (quotingwombly, 550 U.S. at
556). “[W]here the well-pleadef@dcts do not permit the court ilafer more than the mere
possibility of misconducthe complaint has allegedbut it has not ‘show[n]~ ‘that the
pleader is entitled to relief.”ld. at 679 (quoting Fedr. Civ. P. 8(a)(2)).

[11. Analyss.

A. Breach of Contract.

Goldgroup seeks dismissal of Plaintift'each of contract claim on the grouI/
, @

that it is not a party to any contract with Plaintiffs. Doc. 36 at 4. Under Arizona |
breach of contract claim requires a plaintdf show (1) a contract, (2) a breach, ar
(8) damages.Thunderbird Metallurgical, Inc. v. Ariz. Testing Lab., 423 P.2d 124, 126
(Ariz. 1967). Goldgroup argues that it didot become a party to the [Agreements] |
acquiring MOR, nor did it acaee or become liable forny obligations of MOR as 4
result,” and further argues that “the corporaten must not be disregded.” Doc. 36 at
4. Goldgroup does not rempd, however, to Plaintiffsallegations that Goldgroup
“subsumed the obligations fdre Agreements” when it acqad MOR (Doc. 32,  8) and
“accepted all assets and assumed all liabiltieMOR, including all obligations under
the Agreements”id., § 62).

It is unclear from the pleadings whether R@till exists as a separate legal entit

Goldgroup does not dispute tHdOR is a party to the Agreements, nor does it argue {
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Plaintiffs’ have failed to state a breachaantract claim against MOR. Although it i
true that Plaintiffs’ do not allege that Ggldup is a party to th Agreements, they dg
allege that Goldgroup assuth®OR'’s obligations and lialities under the Agreements
Accepting this allegation as true, as the Courstnaul this stage, Plaintiffs have stated
claim for breach of contract. The Court vdény the motion to dismiss this claim.

B. Breach of the Duty of Good Faith and Fair Dealing.

The covenant of good faith and fairadieg is implied in every contracRawlings
v. Apodaca, 726 P.2d 565, 569 (Ariz. 1986). “Tlleity arises by virtue of a contractua
relationship.” Id. As discussed above, Plaintiffeave alleged that MOR violated th

covenant of good faith and ifadealing with respect tdhe Agreements and that

Goldgroup assumed MOR'’s liabilities arabligations under the AgreementsSee
Doc. 32, 11 8, 62. The Cdwrill deny Goldgroup’s motion taismiss this claim for the
reasons stated above.

C. I ntentional | nterference with Business Expectancy.

To state a claim for tortious interfe@n with a business expectancy, a plaint
must allege (1) the existence of a val@htactual relationship dsusiness expectancy

(2) the interferer's knowledg of the relationship or expectancy; (3) intention

interference inducing or causing a breach termination of the relationship or

expectancy; and (4) resultant damage topdwty whose relationghior expectancy has
been disrupted.Dube v. Lukins, 167 P.3d 93, 98 (Ariz. CApp. 2007). Arizona law
requires actionable interference to tioth intentional and improper.”Neonatology
Assocs., Ltd. v. Phoenix Perinatal Assoc., Inc., 164 P.3d 185, 187 (Ariz. Ct. App. 2007
(quoting Safeway Ins. Co. v. Guerrero, 106 P.3d 1020, 102fAriz. 2005)). “If the
interferer is to be held liable for committingneiong, his liability must be more than th
act of interference alone.fd. “[T]here is ordinaily no liability absent a showing that thg
defendant’s actions were imprao@es to motive or meansld. at 187-88.
Goldgrouparguesthat the Agreements were termirakat will and it therefore is

not liable even if it did induce Oroco aMIOR to breach the Agements. Goldgroup
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argues that Plaintiffs had “no guarantee thedco and MOR would continue to perforr
under the contracts.” Doc36 at 6. Goldgroup citedJlan v. Vend-A-Coin,
Incorporated, 558 P.2d 741, 745 (AriLt. App. 1976), where the court stated that “it
evident that a distinction exss between inducements involving contracts of a defin
period of duration and at-will businessatenships.” Doc. 38 at 4. Thdlan court went
on to note that “[i]f disturbance or injurp one’s business re¢lanship comes as thg
result of competition and withoumproper means, there r®© cause of action, unles
some superior right by contract is interfered witiJlan, 558 P.2d at45. Goldgroup
also cites taMiller v. Hehlen, 104 P.3d 193, 203 (Axi Ct. App. 2005), an@®ar J Bar
Cattle Company v. Pace, 763 P.2d 545 (Ariz. Ct. App. 88), where the Arizona Court of
Appeals restated the “need for cautiowhen considering the issue of impropé
interference “in the context of competitilbasiness activities.” Doc. 36 at 6.

Plaintiffs counter that dibugh the Agreements werertenable at will, Oroco and
MOR were required to pay “aflutstanding monies owed toaktitiffs” before they were
able to validly terminate the Agements. Doc. 37 at 7. aiitiffs claim that Goldgroup

“intentionally interfered with Plaintiffs’ability to collect the250,000 Oroco common

shares and $177,066.43 owadder the Agreements,” andaththe Agreements are nat

terminable absent satistaan of those obligationsld. at 8.

Goldgroup misapplies its cited thority. This is not a case likglan, Miller, or
Bar J Bar Cattle Co. where the parties were engdga competitive business. llan,
for example, the plaintiff and defendant r&eboth in the business of leasing coil
operated laundrycqriipment and the defendaoffered a better deal to one of plaintiff’s
customers. 558 P.2d at 742-43. Bar J Bar, the plaintiff and defendant were bot
ranchers who wished to graze their cattlefmsame land. The defendant purchased
land, leading to termination of the plaffis lease. 763 P.2d at 546-47. Miller, the
defendant, a former employed the plaintiff's tax prepration business, called thg
plaintiff's clients to solicit their business104 P.3d at 196. Each of these cases tl

involved commercial aopetition — efforts by a commertiantity to win business away
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from a competitor.

This case is different. Goldgrougid not lure MOR’s business away fron
Plaintiffs or offer MOR a better deal osomething it was buying from Plaintiffs
Goldgroup purchased MOR, amtaintiffs allege that Gdigroup then induced MOR tg

cease performance under the Agrents. Goldgup’s competition-based cases are not

helpful in this situation.
Although Goldgrouparguesthat Oroco was free to Iets surface and mining
rights to Goldgroup, Plaintiffs have madeaeal allegations tharoco has breached thg

Agreements. Plaintiffs allege that Orowithheld money and stock shares that we

already owed to Plaintiffs and appear ttegé that Goldgroup induced that conduct.

Thus, Plaintiffs’ claims areoncerned with more than jusite loss of future business

under the Agreements, and tBeurt is not persuaded thsitich alleged conduct woulg
fall “within the purview of tle privilege of competition.”Ulan, 558 P.2d at 746. The
Court will not dismiss Plainfis claim on this basis.

Goldgroup also argues that “Plaintiffs affebsolutely no factual allegations as {
Goldgroup’s actions or how Goldgrouptentionally induced [Oroco and MOR]
improperly or otherwise, to breach the coatsaat issue.” Doc. 36 at 5. The Cou
agrees. Plaintiffs have failed to piedacts showing that Goldgroup’s allege
interference with Plaintiffs’ business expatty was both intentional and impropékee
Neonatology Assocs., 164 P.3d at 187. i$ not sufficient to simly state that Goldgroup
“had actual and constructive knowledge Riaintiffs’ valid business expectancy” an
“improperly induced Defendants OrocodaMOR to prematurely cease performang
under the Agreements[.]” Doc. 32, Y 1045. These conclusory allegations are n
entitled to the presumption tluth and are not sufficient tefeat a 12(b)(6) motioree
Igbal, 556 U.S. at 680.

Plaintiffs also argue that Goldgroup irmoperly interfered witlthe Agreements by
“engaging in earthworkm violation of thesuspended MIA irorder to illegally conduct

due diligence to acquire MOR.Td. But Plaintiffs do not allge in their complaint that
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Goldgroup’s actions in violation of the Mlinterfered with any business expectancy.
Rather, they allege that Goldgroup’s actions were “unauthorized®ia contravention”
of the Agreements. Doc. 3%,54. This allegation does naipport Plaintiffs’ claim for
intentional interference with business expectancy. T@eurt will grant Goldgroup’s
motion to dismiss tis claim.

D. Leaveto Amend.

Rule 15 makes clear that the Courtdald freely give leave [to amend] whe

—

justice so requires.” Fed. Riv. P. 15(a)(2). The policy ifavor of leave to amend must
not only be heededgee Foman v. Davis, 371 U.S. 178, 182 (1962), it must be appli¢

U

with extreme liberalitysee Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 880
(9th Cir. 2001). Thidiberality “is not dependent owhether the amendment will add
causes of action or partiesDCD Programs, Ltd. v. Leighton, 833 F.2d 183, 186 (9th
Cir. 1987). The Court will grant Plaiffg’ request for leave to amend.

IT IS ORDERED that Goldgroup’s motioto dismiss (Doc. 36) igranted in
part anddenied in part as set forth above. Plaintifé&all file an ameded complaint no
later thanJune 27, 2014.

Dated this 11th day of June, 2014.

Nalb ottt

David G. Campbell
United States District Judge




