Gomez v. Colvin

© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R R R
0w ~N o 00N W NP O © 00N O 0 W N P O

Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Carol Ann Gomez, No. CV-13-01273-PHX-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Pursuant to 42 U.S.C. § 405(g), PldinGarol Ann Gomez seeks judicial revieV
of the Commissioner’s decisidimding her not disabled withithe meaning of the Socia
Security Act. Doc. 15. Fdhe reasons that follow, ti@ourt will remand the case for aj
award of benefits.
l. Background.

Plaintiff applied for disability and suppteental security insurance benefits g
October 12, 2010, alleging dmlity beginning March30, 2010. Doc. 1&t 1. After a
hearing on March 15, 2012 (R. 26-70), an administrativeWajudge (“ALJ”) issued an
opinion on June 8, A2, finding Plaintiff not disabledA.R. 11-25). Plaintiff's request
for review was denied by the Appeals Council and the ALJ's opinion becams
Commissioner’s final decision. Doc. 18 at 2.

. L egal Standard.

The district court reviews only those issuraised by the party challenging th

ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfOBCir. 2001). The court
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may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence th@aaonable person migatcept as adequats
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[w]hereéhe evidence is susceptibte more than one rationa
interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhaj278 F.3d 947, 954 (9th CR002) (citations omitted).

A. Five-Step Sequential Evaluation.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. 20F.R. § 404.1520(a). The claimant bea
the burden of proof on the first four stefmt at step five the burden shifts to th
Commissioner.Tackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry end&l. At step two, the ALJ detsines whether the claiman
has a “severe” medically detemable physical or mentampairment. 8§ 404.1520(a
(4)(@i). If not, the claimant is nadisabled and the inquiry endsd. At step three, the
ALJ considers whether the claimant’'s impagnt or combination of impairments mee
or medically equals an impairment listed Appendix 1 to Subpaf® of 20 C.F.R. Pt.
404. 8§ 404.1520(a)(4)(iii). If sahe claimant is automatibafound to be disabledld.

If not, the ALJ proceeds to step four. step four, the ALJ assesses the claiman
residual functional capacity (“RFC”) and det@mss whether the claimant is still capab
of performing past relevanwork. 8 404.15200&4)(iv). If so, the claimant is not
disabled and the inquiry enddd. If not, the ALJ proceeds ttne fifth and final step,

where he determines whethifre claimant can perform any other work based on
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claimant's RFC, age, education, and wenperience. 8§ 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ dermined that Plaintiffmeets the insured statu
requirements of the Social Security Actdathat she has not engaged in substan
gainful activity since March 3®010. At step two, the ALJ found that Plaintiff has t
severe impairments of obesity, hypertenswith renal involverent, stage Ill chronic
kidney disease, fibromyalgia, a pain der, dysthymic disorder, and generalize
anxiety disorder. At step three, the Aldund that the Platiff does not have an
impairment or combination of impairments tima¢ets or medically equals an impairme
listed in Appendix 1 to Subpart P of 20 C.FHR. 404. At stepdur, the ALJ found that
Plaintiff “has the residual functional capacity perform light work as defined in 2(
C.F.R. § 404.1567(b), except for no morarttoccasional climbing, stooping, kneeling
crouching, and crawling; no exposure tonglerous machinery anghprotected heights;
and relatively few workplace changes.” At step five, the ALJ concluded that Plaint
capable of performing her past relevant waska legal clerk and tdaentry clerk because
this work does not requiréhe performance of work-related activities precluded
Plaintiff's RFC.

1. Analysis.

The only issue for reviewsaerted at the outset of Plafif's brief is that the ALJ’s
decision is not supported bylsiantial evidence. Doc. 15 At The Court, however, is
only required to review thosedues raised by the partiesgd ewis 236 F.3d at 517
n.13, and simply asserting that the Ad.Jlecision is not supported by substant
evidence does not raise aspic issue for review.

Plaintiff does raise specific issues latehar brief. First, she argues that the Al
erred in rejecting the opinion of Dr. Prieva examining physician. Doc. 15 at 11
Next, she argues that the ALXarrectly classified Plaintiffsvork as a legal clerk as
“substantial gainful activity.” Id. at 17. Finally, she arguékat the ALJ erred in her

assessment of Plaintiffsubjective testimonyld. at 19. Because the Court finds that tf
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ALJ improperly weighed the medical evidende need not consider Plaintiff's othe
arguments.

A.  Weighing of Medical Source Evidence.

1. L egal Standard.

The Ninth Circuit distinguishes betweehe opinions of treating physiciang
examining physicians, and n@xamining physiciansSee Lester v. Chate8l F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciaisee Andrews v. Shalala3 F.3d 1035, 1040-41 (9th
Cir. 1995);see als®?0 C.F.R. § 404.1527(c)(2)-(6) (listigctors to be considered whe
evaluating opinion evidence, including lengtfi examining or tating relationship,
frequency of examination, oeistency with the record, and support from objecti
evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating
or examining physician can be rejectady for “clear and convincing” reasons.ester
81 F.3d at 830 (citingembrey v. Bowen849 F.2d 418, 42%9th Cir. 1988)). A
contradicted opinion of a treating or examg physician “can oml be rejected for
specific and legitimate reasons that are sup@dresubstantial evidee in the record.”
Lester 81 F.3d at 830-31 (citingndrews 53 F.3d at 1043).

An ALJ can meet the “specific and legate reasons” standh “by setting out a

[

detailed and thorough summary of the facts and conflicting clinical evidence, stating hi

interpretation thereof, and making findingsCotton v. Bowen799 F.2d 1403, 1408 (9th
Cir. 1986). But “[tlhe ALJ msat do more thanfter [her] conclusions. [She] must sg
forth [her] own interpretation@nd explain why they, ragh than the doctors’, are
correct.” Embrey 849 F.2d at 421-22.

The Commissioner is responsible for detming whether a claimant meets th
statutory definition of disality and does not ge significance to a statement by
medical source that the claimant is “diesli or “unable to work.” 20 C.F.R.
§416.927(d).
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2. Dr. Prieve.
Dr. Prieve examined Plaintiff on Februa8y 2011. A.R. 572-77. Because D

Prieve is an examining physician, the Awas required to provide either “clear and

convincing” or “specific and legitimatetasons for discotimg his opinion.

The ALJ’s opinion states that she gaviglé weight to the opinion of Dr. Prieve
except with regard to his documentation abebtat medications that the [Plaintiff] ha
been taking.” A.R. 19.She notes that Dr. Prievessessed the following limitations
(1) Plaintiff was limited to stand or walk fat least 2 hours but less than 6 hours in an
hour workday; (2) she could sit betweeraitd 8 hours in an 8-hour workday; (3) sk
could lift or carry 10 poundd$requently and 20 poundsccasionally; (4) she could
occasionally climb, stoop, kneel, crouchawt, handle, finger, and feel; and (5) sh
should avoid working at heights. A.R. 19.

The ALJ provides no discussion of hexasons for givindittle weight to Dr.
Prieve’s opinion. Although the ALJ's RFGsessment appears to be fairly consists
with most of Dr. Prieve’s assessed limibaus, the ALJ provides no discussion of why s
did not include Dr. Prieve’®pinion that Plaintiff could only “occasionally” handlg
finger, or feel. A.R. 576. The ALJ sets outt conflicting clinical evidence and provide
no interpretation of either Dr. Prieve’s omnior any conflicting clircal evidence. The
only other medical opinion discussed in theJA_ opinion is that of Dr. Tracy Ristich, 4
psychologist, and the discussi of that opinion focuseonly on Plaintiff's cognitive
impairments. A.R. 19-20.

Defendant’s brief identifiesvidence that could support the ALJ’s rejection of Dr.

Prieve’s opinion (Doc. 18 at 4-5), but tl®urt is limited to considering the reasonin
and factual findings set forth by the ALBray v. Comm’r of Soc. Se&54 F.3d 1219,
1225-26 (“Long standing principles of adnstiative law require us to review the ALJ’
decision based on the reasoning ardu@ findings offered by the ALJ — npbst hoc

rationalizations that attempt to intuit whitie adjudicator might have been thinking.’

(internal citation omitted). The Court needt decide whether the ALJ was required
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provide “clear and convincing” or “specifiand legitimate” reasons for rejecting Df.
Prieve’s opinion because the ALJ provided reasons for rejecting portions of Dr.

Prieve’s opinion. This does not meet #tandard required by the Ninth Circuit and

constitutes legal errorSeelLester 81 F.3d at 830-31 (citingndrews 53 F.3d at 1043).
Because the Court concludes that the ALJdemerejecting the opion of Dr. Prieve,
Defendant’s decision must be vacated.

B. Remand.

Having decided to vacateefendant’s decision, theo@rt has the discretion tg
remand the case for further developmenthaf record or for an award benefitSee
Reddick v. Chaterl57 F.3d 715, 728 (9th Cir. 1998). 3molenthe Ninth Circuit held
that evidence should be cretl and an action remanded for an immediate awarg
benefits when the following three factors agdisfied: (1) the ALJ has failed to provid
legally sufficient reasons for rejecting eviden (2) there are no outstanding issues t
must be resolved before a determinatiodisébility can be made, and (3) it is clear fro
the record that the ALJ wadilbe required to find the claimant disabled were sU
evidence credited. 80 F.3@73, 1292 (éh Cir. 1996).

At the hearing before th&LJ on Plaintiff's claim, tle vocational expert (“VE”)
was not specifically asked to respond toyadthetical based on Dr. Prieve’s opinior
The ALJ did ask the V& hypothetical based on the RF shitimately adopted in this
case: an individual who could perform light ikas defined in 20 C.F.R. § 404.1567(b
except for no more than occasional clinthi stooping, kneelg, crouching, and
crawling; no exposure to dgerous machinery and unpratdt heights; and relatively

few workplace changes. A.B3-54. The VE responded thaich a hypothetical persof

of

%

nat
m
ch

—

would be capable of performiriglaintiff’'s past relevant work as a legal and data entry

clerk. A.R. 54.
Plaintiff's attorney later asked the VE whet an individual thaits “only able to
occasionally perform the functiomd handling, fingering, anteeling” would be able to

do “the skilled part of a receptionist job” tihe skilled part of [an] information clerk]
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”

job.” A.R. 67-68. The VE responded the negative to both questions, noting th

“[y]Jou need to have frequent reaching, hangllifingering” for a receptionist job, andg

that “if you were down at occasional on thandling, fingering, reaching, you're not

going to be able to do probably many, any jebthin the clerical field.” A.R. 67-68.
This testimony makes clear that if Dr.idue’'s assessed limitations of occasion
handling, fingering, and feeling were creditad true, an award of benefits would [
required. See Benecke v. BarnhaB79 F.3d 587, 593 (9th 1Ci2004) (“[T]he district
court should credit evidence that was cggd during the admisirative process and
remand for an immediate award of benefits.if it is clear from th record that the ALJ
would be required to find eéhclaimant disabled were such evidence creditesed; also
Strauss v. Comm’r dhe Soc. Sec. Admjri&35 F.3d 1135, 1138 (9th Cir. 2011).

The overwhelming authority in this Cintumakes clear that the “credit as true
doctrine is mandatorySee Lester81 F.3d at 8345molen80 F.3d at 129Reddick 157
F.3d at 729Harman v. Apfel211 F.3d 1172, 1178 (9th Cir. 200®)pore v. Comm’r of
Soc. Se¢.278 F.3d 920, 926 (9th Cir. 200NtcCartey v. Massanari298 F.3d 1072,
1076-77 (9th Cir. 2002)¥oisa v. Barnhart367 F.3d 882, 88{®th Cir. 2004)Benecke
379 F.3d at 593-950rn, 495 F.3d at 640Lingenfelter v. Astrue504 F.3d. at 1041

(“IW]e will not remand for further proceedisgvhere, taking the claimant’s testimony 4

true, the ALJ would clearly beequired to award benefits[.]*).Applying these cases, the

Court concludes that the improperly rejectgmnion of Dr. Prieve must be credited g

true and, when credited as true and combwigil the VE’s opinion, requires an award @

benefits.
IT ISORDERED:
1. This case isemanded for an award of benefits.

_ ' This Court disagrees with the Ninth Giits credit as true doctrine. The Cou
is bound, nonetheless, tdltaw Ninth Circuit precedent.
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2. The Clerk is directed to enter judgment tardninate this action.

Dated this 8th day of July, 2014.

Nalb Gttt

David G. Campbell
United States District Judge




