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oan Servicing LLC et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
James Krame No. CV-13-01415-PHX-DGC
Plaintiff, ORDER
V.

Ocwen Loan Servicing LLC, et al.,

Defendants.

Defendants Ocwen Loan iSeing, LLC (“Ocwen”) and Litton Loan Servicing,
LP (“Litton”) (collectively, “Defendants”) have filk a motion to dismissDoc. 13. The
motion is fully briefed and nparty has requested oral argument. For the reasons
forth below, the Court W grant the motion.
l. Background.

On June 24, 2013, Plaintiff James Kemnstituted this action in Maricopa
County Superior Court asseirthirteen counts, including XYiolation of A.R.S. § 44-
1522 by conduct, (2) violain of A.R.S. § 44-1522 by ossion, (3) breach of contract
(4) violation of A.R.S. Tle 31, Chapter 6.1, (5)gkgent misrepresentation
(6) fraudulent concealment, (f§ilure to hire, train or supervise employees, (8) breach
Consent Judgment, (9) constructive fraud)@quitable estoppel, (11) promissof
estoppel, (12) violation of the duty of gotaith and fair dealing, and (13) common la
fraud. Defendants removed the case to féderart pursuant to 28 U.S.C. § 1441(b) g
July 15, 2013.
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On or about July 11, 200Byamer obtained an intereshly variable-rate first and
second lien mortgage loan in the amount$862,000, secured by a Deed of Tru

recorded against real property locate@@f8 North 133rd Drive, l®enix, Arizona (the

“Property”). Kramer alleges that Litton sgted him to engage in a loan modification

sometime in March 2009. Dot.at 13. Litton allegedly knew the loan as modified w

St

as

unattainable and designed to fail. Krameseats that Litton made misrepresentatioEs

and concealed material facts, including tkaamer would relinquish rights against th
entity that originallyhelped him obtain a subprime mortgagkl. Without notice to
Kramer, the first lien mortgage servicingsv@ansferred to Ocwein March 2009.Id. at
14.

In December 2011, Kramer alleges tlna was attracted t@cwen’s website,

which offered rapid loan modificationsld. After completing tb online application,

Kramer eventually receivea phone call from Ocwen dedlng his application because

Ocwen did not believe that Kmer’s business generated only $3,500 in personal inc

per month.ld. Kramer received no assistanceriaparing documents, was never offere

assistance of counsel, and Aplication was declined besmiOcwen explained that hq
“didn’t need [the modification].” Id. On June 12, 2012, Kramer alleges that he ag
applied to Ocwen for a loan modificatioand was again resed without written
documentationld. at 15.

Kramer missed payments on the moggaand was served with foreclosut
notices. Id. He alleges that he was nmbvided any alternative optiondd. With the
help of a real estate agent, Kramer putghaperty on the markeseeking to mitigate his
loss in a short saleld. He was forced to disclosevege structural damage and settlin
due to subsurface weaknedd. Nevertheless, Kramer assdtiat he was able to find 3
buyer willing to pay fa market value.ld. On May 1, 2013, Ocwerefused to permit the
sale, explaining that thdfer “was not sufficient.”ld.

On May 15, 203, Ocwen hired a thiparty to perform a Broker's Price Optiof
(“BPO”). Id. at 16. As a result of the BPO, Oawstated that it would only approve &
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offer between $250,000 and $255,00@l. On May 22, 2013Kramer and his agent
negotiated a higher offer at $233,000 frompraspective buyer, but Ocwen refused

consider it. On June 10, 28, Ocwen advised Kramer thite requirement for a shor
sale had risen to $2600@0~hich was “far above fair market valudd.

Kramer alleges that despite his efforts to pursue his rights under state and f
law, Defendants now threatenftwreclose on the propertyd.

The Court notes that Kramer’s counsel has established a pattern of submittin
identical complaints on behalf of his clients state and federaloart. Through this
method of “template pleading,” counsel drademplaints that assert the same clain
make the same arguments, and reflect mihedgustments based on factual differenc
between each client’'s cas8ee, e.gRaup v. Wells Fargo Bank, NNo. CV-13-00137-
PHX-GMS, Doc. 1;Ripa v. Fed. Nat'l Mortg. Ass,nNo. CV-13-01612-PHX-DGC,

Doc. 1. Almost all of the aims asserted using counsel'sifgates have been dismissed.

. L egal Standard.

When analyzing a compldirfor failure to state a alm to relief under Rule
12(b)(6), the well-pled factual allegations daken as true andonstrued in the light
most favorable to the nonmoving partousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009). Legal conclusions couched fastual allegations are not entitled to th
assumption of truthAshcroft v. Igbal 556 U.S. 662, 680 (®9), and therefore arg

insufficient to defeat a motion tosniss for failure to state a claidm re Cutera Sec.

Litig., 610 F.3d 11031108 (9th Cir. 2010). To avoid Rule 12(b)(6) dismissal, the

complaint must plead engh facts to state aaim to relief that is plausible on its face.

Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). iBhplausibility standard “is not
akin to a ‘probability requirement,” but it asksr more than a ser possibility that a
defendant has acted unlawfullylgbal, 556 U.S. at 678 (quotingwombly 550 U.S. at
556). “[W]here the well-pleadefdcts do not permit the court ilmfer more than the mere
possibility of misconduct, theomplaint has alleged — but it has not ‘show[n]’ — ‘that t
pleader is entitled to relief.”ld. at 679 (quotindred. R. Civ. P. 8(a)(2)).
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[11. Analyss.
A. Claims Relying on Consent Judgment.

Kramer attaches to his mplaint and incorporates beference a copy of a 2012

Consent Judgment entered into by Bank ofefica Corporation, Ban&f America, N.A.,
BAC Home Loans Servicing, |.P f/k/aCountrywide Home Lans Servicing, LP,
Countrywide Home Loans, ¢n Countrywide Financial Corporation, Countrywid
Mortgage Ventures, LLC, Countvide Bank, FSB, the United States, 49 states, and
District of Columbia. Doc. 1 at 19, 28Kramer also attaches document containing
settlement terms intended to accompany the @uniudgment. Doc. 1 at 37. The Col
will consider these documents on the motiomismiss without caverting it to a motion
for summary judgmentdzause they are attached to toenplaint and incorporated by
reference.United States v. Ritchi@42 F.3d 903, 908 (9th Cir. 2003).

Defendants argue that the Consent Judgro@mnot be enforced against them fg
two reasons: Defendants were not partiesh® Consent Judgment, and the Cons;
Judgment can be enforced orly the United States Districourt for the District of
Columbia. Doc. 13 at 3; Doc. 1 at 28. Although Kramer relies heavily on th
Consent Judgment as a basis for his claimsldes not argue that the Consent Judgm
can actually be enforced against Defendantsc. R0 at 7. He argues that the judgme
“can be evidence as to thehet counts including setting standards of care, addres
prior actions and showing industry standardisl’ Later in his brie Kramer argues that
Defendants’ actions “violate the terms tfe 2012 Consent Judgment as to cond
remedies promised by Defendantsld. at 15. None of Kramer's arguments reb

Defendants’ assertion that the Consent Juglgncannot be enfoed against them, anc

the Court concludes that it cannot. The Gonust dismiss Count 8 in its entirety and

Counts 1, 7, 9, 11 to the extenéytrely on the Consent Judgment.
B. Fraud Claims(Counts 1, 2,5, 6, 9, 12).
Plaintiff has asserted several fraud-relatiagims including vichtions of Arizona’s

Consumer Fraud Act (A.R.S. 8 44-152y conduct and omission, negliger
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misrepresentation, fraudulent concealmeonstructive fraud, and common law fraug.

SeeDoc. 1 at 19-23, 25. Althmh each of these claims hasique elements, they shar

one common requirement — each must be pliéu particularity as required by Rule 9(b).

See Silving v. Wells Fargo Bank, N8®0 F. Supp. 2d 1055, 10{B. Ariz. 2011) (noting
that a plaintiff must plead a claim wd Arizona’'s Consumer Fraud Act with
particularity); Neilson v. Union Bank of Cal., N,A290 F. Supp. 2d 1101, 1141 (C.0
Cal. 2003) (“It is well established in th¢inth Circuit that both claims for fraud ang
negligent misrepresentation must meet Ra(b)'s particularity requirements.”389
Orange St. Partners v. Arngld79 F.3d 656, 663 (9th Cit999) (requiring that a statgq
law claim for fraudulent concealment beglwith particularityunder Rule 9(b))Vess v.
Ciba-Geigy Corp. USA317 F.3d 1097, 1106 (9th Cir. @) (“It is established law, Iin
this circuit and elsewhere, that Rule 9(lparticularity requirement applies to state-la
causes of action.”).

Rule 9(b) imposes a heightened plegdstandard for fraud claims: “In alleging
fraud . . ., a party must state with partanitly the circumstanseconstituting fraud[.]”
Fed. R. Civ. P. 9(b). A plaintiff “must s&athe time, place, and specific content of t
false representations as well e identities of the partie® the misrepresentation.’
Schreiber Distrib. Co. v. Serv-Well Furniture Co., In806 F.2d 1393, 1401 (9th Cir
1986);see also Ves817 F.3d at 1106 (“Averments fvhud must be accompanied by th
who, what, where, and how dfe misconduct charged.”). A] plaintiff must set forth
more than the neutral facts necass to identify the transacth. The plaintiff must set
forth what is false or misleading ali@ustatement, and why it is falsevVess 317 F.3d at
1106 (internal quotations omittg(emphasis in original).

Kramer has failed to plead his fraud claimish particularity. Most of Kramer’s
fraud allegations refer generally to “Defentid and do not spdyg the defendants to
which he is referring. Kramer’s complamiteges that Litton contacted him and solicite
a loan modification that was unattainable aedigned to fail, ashwhich ultimately did

fail. Doc. 1 at 13; Doc. 20 at 10-11. dbomplaint also alleges that Litton “committe
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misrepresentations and concealed materiefisfaincluding thathe loan modification
included relinquishing rights as to illegal acts by Defendanot. 1 at 13. Elsewhere
in his complaint, Kramer aliges that Ocwen refused t@aperate in his attempts tc
secure a loan modification and otherwise mitigate his loskkesat 14-18. But Kramer
fails to provide sufficient fets regarding the who, what, when, where, and how of

alleged misconductVess 317 F.3d at 1016. Although &mer’s pleadings occasionally

identify a specific defendant who is associatgth a particular type of fraud, Kramef

fails to identify the person wvwhmade the alleged false stiatent, when or where it was

made, or why it was untrue or misleading at the time it was mdédarish v. California

Amplifier, 191 F.3d 983, 993 (9th Cir. 1999Kramer’'s complaint appears to allege

generally that Defendants failed to delivhigh-quality loan modification and los
mitigation services as promised their advertising and soitations. It is this failure
Kramer believes gives rise to fraud liability. General allegations such as these ¢
satisfy the pleading requiments of Rule 9(b).

Kramer's complaint containather fatal errors with spect to Count Nine. Unde

Arizona law, a relationship “akin to a fiduciary relationship must exist” for a construg

fraud cause of action to aris®lcAlister v. Citibank829 P.2d 1253, 1261 (Ariz. Ct. App.

1992). Kramer appears to contend that saucelationship exists here, “arising from th
initial loan origination, the relationship betwetre parties, the parties joint venture
avoiding foreclosure . . . , the Arizona statut . . [and] the 201€onsent Judgment[.]”
Doc. 1 at 23. Kramer isicorrect. Neither Arizona Va nor the Consent Judgmen
provides that a fiduciary relationshipigte between lenders and mortgagogge Valley
Nat'l Bank of Phoenix v. Elect. Dist. No, 367 P.2d 655, 662 (Ariz. 1961) (“[T]he
relationship between a Bank and an ordirdepositor, absent any esgial agreement, is
that of debtor and creditor.”McAlister, 829 P.2d, 1253yrias v. PCS Health Sys118

P.3d 29 (Ariz. Ct. App. 2005) (holding thatdebtor/creditor relationship does not cree
a fiduciary duty). Further, camtctual relationships alone dwt give rise to fiduciary
duties. Cook v. Orkin Exterminating Co258 P.3d 149, 152 /. Ct. App. 2011)

-6 -
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(“[Clommercial transactions do not creatéduciary relationship unless one party agre
to serve in a fiduciary capacity.”). Kramershaot alleged that Defendants ever agreed
serve in a fiduciary capacity. Counts 1526, 9, and 12 must be dismissed.

C. Contract Claims (Count 3 and the Unnumbered Count).

Plaintiff asserts two contract claims: kctkaof contract and breach of the duty (
good faith and fair dealing. A breach ofmt@ct claim contains three elements: (1) t
existence of a contract, (2) itselach, and (3) resulting damage€&hartone, Inc. v.
Bernini, 83 P.3d 1103, 111 (Ariz. Ct. App. 2004). Arizona law implies a duty of goc
faith and fair dealing in every contraatthich prohibits either party from acting tg
“impair the right of the other to receive redits which flow fran their agreement or
contractual relationship.’Rawlings v. Apodac&26 P.2d 565, 569 (f. 1986). Parties
may “breach [the] duty of good faith withoattually breaching an express covenant
the contract.” Wells Fargo Bank v. Ariz. Laborer§eamsters & Cement Masons Loc
No. 395 Pension Trust Fund8 P.3d 12, 29 (Ariz. 2002).

Defendants argue that Krariseclaim for breach of contract is meritless becay
Kramer is the party in breachDoc. 13 at 6. Defendantessert that Kramer was i
default of his loan because he failed to &gphe loan pursuarib the terms of the
parties’ agreements,” and did not obtain loss mitigation assistance from Defen
because he *“failled] to tiely return completed loss ingation applications for
[Defendants’] consideration.”ld.; Doc. 22 at 5. Althougit is generally true that the
party who first breaches a contract may soé on the other party’s subsequent ng
performancesee QC Construction Pdocts, LLC v. Cohill's Bilding Specialties, Ing.
423 F. Supp. 2d 1008, 1B (D. Ariz. 2006) (citingRestatement (Second) of Contrac
§ 237 (1979)), mortgage agreements often secure rights for the borrower, such as
of redemption, that become operative upofadke. Defendants’ argument that Krame
defaulted on the mortgage and that he fhtle secure a loan modification from Ocwe
does not necessarily dispose of theach of contract claim.

Kramer’'s complaint states:
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The documents developed by tharties in the origination of
the loan and mortgage whicheathe subject of this litigation
were incorporated into a morigga note, a deed of trust and
other contracts, and include promises as to loss mitigation,
loan modification, paymentcollection, and foreclosure,
which both parties understoodlie subject to modification as
required by econoim circumstances.

Doc. 1, at 20. This paragraph refers toltan origination contract between the partigs.
That contract, embodied in the Note and De&drust, is the only contract specifically
identified in the complaint. Kramer doe®t explain, however, how the actions of
Defendants breached the Note &wkd of Trust.Indeed, Kramer makes reference to the
Deed of Trust only once in his complainhdahas neither attached a copy nor identified
any relevant sections. Kramer does not all@gye particular breach of that contract, nor
does he allege any benefit undkat contract that was impaired. Kramer does allege
generally that “Defendants” made false etag¢nts and concealed information from him,
but nothing in the Deed of Trust guarantdesamer the right to receive truthfu
information about ta loan modification process. Kramieas failed to identify benefits
due under the loan origination contract or hbefendants impairethose benefits with
the requisite specificity. He has also fdileo state a claim that either Defendant
breached the contract of the duty of goodhfaand fair dealingwith regard to the
contract. As such, the Court wilismiss both contract claims.

D. Violation of A.R.S. Title 33 Chapter 6.1 (Count 4).

Count 4 asserts that Defgants violated “AR.S. (sjcTitle 33 Chapter 6.1.”
Chapter 6.1 of Title 33 of the Arizona Rews8tatutes contains\gral sections related
to Deeds of Trust. The chapter covers gtleng from appointing successor trustees [to
the disposition of procesdrom a trustee’s saleSeeA.R.S. § 33-801 et seq. Kramer
does not specify what section of Chapter Befendants violated, but he contends in his
response that his complaint “referred to formeR.S. § 33-807.01.”(Doc. 20 at 14).
Section 33-807.01 provideés relevant part:
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For a property with a first deeaf trust recorded on or after
January 1, 2003 through Decbker 31, 2008, if the borrower
occupies the property as thertmwer’'s principal residence,

before a trustee may give na@iof a trustee’s sale for the
property pursuant to secti@8-808, the lender must attempt
to contact the borrower tcexplore options to avoid

foreclosure at least thirty dapefore the notie is recorded.

A.R.S. 8§ 33-807.01(A) (repealed Jan. 1, 201%he Court can find no allegations in the
complaint that clearly support a cause of action arising under this statute. Instead
alleging facts demonstrating that the Defenddailed to contact him within thirty days
before notice was recorded, dfner's complaint cites Arana case law stating th

“[b]Janks are required to provide a foreclosprecess which provides Plaintiffs with ‘nzt

m

[just] procedural, but [also] fundamenttdirness,” and concldes that “Defendants
herein failed to do so, in efation of Arizona statute and common law.” Doc. 1 at P1
(citing In re Krohn 52 P.3d 774, 77@Ariz. 2002)). Plaintiff has failed to state a clain

under Title 33, Chapter 6.1 tiie Arizona Revise Statutes. Accordgly, Count 4 will

>

be dismissed.

E. FailuretoHire, Train, or Supervise (Count 7).

Arizona law does not provide a causf action for failure to hireSee Burris v.
City of Phoenix875 P.2d 1340, 1348 (Ariz. Ct. Apf993) (noting that “no state o

federal court has recognized the tort of wramdailure to hire”). Kramer cites no cas

1%

law that would support such a atapn the facts of this case.

An employer’s liability fo “negligent hiring, retentin, or supervision of an
employee” depends on wietr a court “first finds that themployee committed a tort.’
Kuehn v. Stanleydl P.3d 346, 352 (Ariz. Ct. App. @0). Kramer does not allege in hi

[92)

complaint that an employes either Defendant commitiea tort, nor how Defendants

! To the extent Kramer advances a ‘shme the note” argument, courts have
routinely held that such guument lacks merit and thateth‘orec osing party IS not
required to produce a hysical cogytbb original promissory noteSee Dumont v.
HSBC Mortg Corp. 0. CV-10-1106-PHX-MHM, 200 WL 3023885, at *3 (D.
Ariz. Aug. 2012)D|essnerv Mortg. Elec. Reglstratlon S)y&l8 F. Supp 2d 1184
1187-88 (D ‘Ariz. 2009

-9-
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were negligent in hiring, training, or supeimg such an employee. He states in |
response that he “alleged that employees catadhnumerous torts” (Doc. 20 at 15), bt
the Court cannot find any sucttiegation in the complainséeDoc. 1 at 22). Plaintiff
has failed to state a claim faegligent hiring, retention, @supervision of an employee
and the Court will thereferdismiss Count 7.

F. Equitable and Promissory Estoppel (Counts 10 and 11).

Equitable estoppel requires “an affirma&timisrepresentation of a present fact
state of facts and detrimental reliance by another therediffany Inc. v. W. M. K.
Transit Mix, Inc, 493 P.2d 1220, 122#riz. Ct. App. 1972). ltis generally “available
only as a defense, while promissory estppan be used as a cause of action
damages.”Id. Arizona courts have treated clairfms equitable estoppel as claims fg
promissory estoppel where plaintiffs haveeqdately alleged the elements of promissg
estoppel. Gorman v. Pima Cnty287 P.3d 800, 804 n.4 (Ariz. Ct. App. 2012). “Th
critical distinction between the two is thatuitable estoppel refers to reliance on
misrepresentation of some present or pagt f@hereas ‘promissomystoppel rests upon &
promise to do somethgnin the future.” Id. (internal citation omittd). Aside from that
difference, “promissory estoppincludes all elementsf equitable estoppel.1d.

Estoppel contains three elements: “(he party to be estopped commits ad
inconsistent with a position it later adopts; (2) reliance byother party; and (3) injury

to the latter resulting from the formerspudiation of its prior conduct.ld. at 804-05.

Plaintiff alleges that he “relied and actedoap. . . false facts and concealment to hi

detriment and was damaged thereby[.]” Dbat 24. Kramer'somplaint does not set
forth any factual allegations that demongrahy inconsistent acts by Defendants. T
closest Kramer comes to dalleg facts supporting estopp is his assertion that
“Defendants promised full compliance witretfConsent Judgment], and Arizona staty
and common law, upon whichromises Defendants shoulthve foreseen [Kramer]
would rely[.]” Doc. 1 at 24. This statemastnothing more than astempt to shoehorn

facts pled to support fraud claims into aici for estoppel. Kramer has not identifig
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any inconsistent act by either Defendant. sAsh, Counts 10 and 11 will be dismissed.
IT ISORDERED that Defendants’ Motion to Dismiss (Doc. 13pranted.
Dated this 8th daof May, 2014.

Nalb Gttt

David G. Campbell
United States District Judge
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