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national Incorporated v. BBW LLC et al Doc.

woO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Best Western International Incorpordte No. CV-13-01457-PHX-DGC
Plaintiff, ORDER

V.

BBW LLC, et al.,
Defendants.

Plaintiff Best Western International, In¢Best Western”) has filed a motion for

entry of default judgment. Doc. 3T he Court will grant the motion.
l. Background.

Best Western’s complaint alleges tloat November 12, 2000, Defendants BBV
LLC and Richard Knapp applied for a B&sestern membership for “The Bartlesuvills
Inn” located in Bartlesville, Aahoma. Doc. 1, 1 26. €happlication was approved an
the hotel became a Best Western membergotpknown as “Best Western Bartlesuvill
Inn.” Id., 11 26-27. Defendants’ rélanship with Best Western was memorialized in
Membership Agreementld. Under the Agreement, Defemda were required to pay al
fees, dues, charges, and assessments imposetmbers by Best Western’'s board a
to promptly pay the costs of all goods orvéees provided by or ordered through Be
Western. Id., 1 28. For a variety of reasons,sB&Vestern's board voted to cancs
Defendants’ membershipn February 19, 2013ld., 1 35. Pursuant to the Membersh

Agreement, termination of Dendants’ Best Western membkip triggered an obligation
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to immediately satisfy their payment obligations to Best Westketn.{ 36. In addition,

the Membership Agreement required Defartdato remove all Best Western mark

displayed at the Bartlesville Inn and from aagvertising for the Balesville Inn within
fifteen days of terminationld.

Best Western’s complaint alleges thatféelants failed to pay off their accour]
balance and remove Best Western symbols from the Bartlesville Inn and from adve
for the Bartlesville Inn.Id., 1 39-42. The complaint agsetwelve claims, including
breach of contract, breach of the implied cuv@ of good faith anthir dealing, unjust
enrichment, and trademark infringemefd., {1 48-122.

Best Western filed a motion for Defautidgment on October 2, 2013. Doc. 1
The Court denied the motion because Defatxléiled an answeto the complaint on
October 11, 2013. Doc. 23. A settlemeonnference was heldn February 19, 2014
before Magistrate Judge Steveagan but a settlement was rmetached. Doc. 30. On
April 22, 2014, Defendant BBWLLC's attorney filed a motioo withdraw as attorney.
Doc. 33. The Court held a hearing on May@14, after which it granted the motion t
withdraw. Doc. 35. On May 8, 2014,etiCourt ordered Defendant Knapp to file
memorandum showing cause why default judgtmeshould not bentered against the
Defendants. Doc. 36. No merandum was filed. The Cdureld a hearing on May 28
2014, but Defendants did not appear. Doc. 38.

. L egal Standard.

The Court has discretion to grant defguttgment against Defendants pursuant
Rule 55(b). See Aldabe v. Aldab&16 F.2d 1089, 109®th Cir. 1980);Draper v.
Coombs 792 F.2d 915, 924 (9t6Gir. 1986). Factors the Cdushould consider include
(1) the possibility of prejudice tBlaintiff, (2) the merits ofhe claims, (3}he sufficiency
of the complaint, (4) the amount of mone\stake, if any, (5) thpossibility of a dispute
concerning material facts, (6) whether déffavas due to excusable neglect, and (7) t
policy favoring a decision on the merit§ee Eitel v. McCopl782 F.2d 1470, 1471-72
(9th Cir. 1986).
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[11. Analyss.

A. Possible Prejudice to Best Western.

The first Eitel factor favors entry of defaujudgment because Defendants ha
refused to participate in the litigationtef being properly served with process at
previously participing in the case.

B. The Merits of the Claims and the Sufficiency of the Complaint.

The second and thirHitel factors favor entry of defdt judgment because Beg
Western’s claims are each legally sufficiest pled and can bevaluated given Best
Western’s factual allegations. Best Westerbieach of contract claim alleges facts
support each element of a Aok of contract claim.Chartone, Inc. v. Bernini83 P.3d
1103, 1111 (Ariz. Ct. App. 2004stating that a breach of contract claim contains th
elements: (1) the existence of a contractjt@preach, and (3) resulting damages). B
Western has also substantiated the correstimé each charge dhe open account as
required to prove its claim of open accousee Merrick v. U.S. Rubber Cd440 P.2d
314, 317 (Ariz. Ct. App. 1968). In additioBest Western has pled adequate facts
establish a claim for trademark infringememider Section 32 ahe Lanham Act. 15
U.S.C. § 1114(1).

C.  Amount of Money at Stake.

The fourth Eitel factor favors entry of default. The Court must consider thé

amount of money at stake in relationttee seriousness of Defendants’ conduBee
PepsiCo, Inc. v. Cal. Sec. Card38 F. Supp. 2d. 1172176 (9th Cir. 2002). The
damages requested stem from a breacltamitract. The Court concludes that th
seriousness of Defendants’ conductnaats the requested damages.

D. Possible Dispute Concerning Material Facts.

Because Defendants disputed materaits in their answefDoc. 15), the fifth
factor does not favor entry of default.

E. Whether Default Was Dueto Excusable Neglect.

The sixth factor favors entry of defaylidgment because there is no excuse
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Defendants’ failure to continygarticipating in this litigationparticularly in light of the
Court’'s warning that failure to particigatould result in entry of default.

F. Policy Underlying Federal Rules of Civil Procedure.

The seventh factor favors entry offaldlt judgment because Defendants ha
chosen not to continue ®@&ding this action.

G. Concluson.

Having reviewed Best Western’s motion, which addresses Eigehfactor, and
having reviewed the supporting affidavitsdadocuments provided by Best Western, t
Court concludes that default judgment is appropriate.

The Court will grant defaujudgment on counts one, twihyree, four, and five of
the complaint in the amount of $82,015.3Qspinterest. Best Western also reque
attorneys’ fees and costs incurred in cection with counts one through five. Th
Membership Agreemengrovides that in th event Defendants bidaany obligation of
the Membership Agreement, f@adants are “liable to BeWWestern for all attorney’s

fees, costs and expenses imed by Best Western inoanection with the breach o

violation.” Doc. 1-1 at 9, 6. This provisions enforceable under Arizona law so long

as the fees are facially reasonabl&ee McDowell Mountain Ranch Cmty. Ass’'n
Simons 165 P.3d 667, 672 (Arit. App. 2007). The Coutias reviewed the affidavit
of Best Western’s attorney, Michelle Swaamd concludes that the fees are reasona
Best Western is entitled to recover $20,621lir9@ttorney’s feesrad costs. The Court
will also grant injunctive relief onounts seven, eight, and nine.

With respect to coursix, post termination use tfademarks, Best Western seel
liquidated damages in the amount of $184,66. This amount represents $820.48 |
day (15% of the average room rate multiplied by the number of rooms) for 197 d
from March 10, 2013 until September 23, 2018, lést date proof exists of Defendant
trademark infringement. Doc. 39 at 11. eThistrict of Arizona has already found tha
Best Western’s Membership Agreementtpuidated damages clause is reasonaBlee
Best Western Int’l, Inc. v. Ridengudo. CV-10-1789-PHX-DGC2011 WL 1086014, at
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*2 (D. Ariz. Mar. 24, 2011)Best Western Int’l., Inc. v. Oasis Invs., L.B98 F. Supp. 2d
1075, 1081 (D. Ariz. 2005). Best West is entitled to $161,634.56.
|T ISORDERED:
1.
2.

7.
Dated this 8th day of July, 2014.

Best Western’s motion for fdilt judgment (Doc. 39) igranted.
Default judgment is entered ifavor of Best Western and against
Defendants BBW, LLC and Richard Knapp counts one, two, three, four,
and five in the amount d$82,015.30, plus 1.5% interest per month from
June 1, 2014.
Default is entered in favor of BeWestern and against Defendants BB\,
LLC and Richard Knapp on oat six in the amount d$161,634.56, plus
post-judgment interest pursudan 28 U.S.C. § 1961.

Best Western is awarded attorneyses and costs in the amount of
$20,621.90, plus post-judgment interest guant to 28 U.S.C. § 1961.
Defendantsand any person or entity acting oneth behalf or in concert

with them, are permanently enjoined from using, or authorizing,

—+

licensing, assisting, or facilitating amgrson’s or entity’s use of, the Bes
Western marks, any colorable imitati thereof, or any other confusingly
similar mark.
Defendants shall, withieaO days from the date of this order, remove &l
Best Western marks used in connectwith the subject hotel located in
Bartlesville, Oklahoma.

The Clerk shall enter judgment and terminate this action.

Nalb ottt

David G. Campbell
United States District Judge




