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ipe Trades Pension Trust Fund et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Wayne Bryah No. CV-13-01563-PHX-GMS
Plaintifff Counterdefendant, ORDER
V.

Alrizona Pipe Trades Rsion Trust Fund, et
al.,

Defendants/Counterclaimants.

Before the Court is Plaintiff's Motion foClass Certification. (Doc. 44.) For th¢

following reasons, the Court grants tMstion in part and denies it in part.
BACKGROUND

This is a putative class awti on behalf of participania the Pension Plan for the

Arizona Pipe Trades Defide Contribution Plan broughpursuant to the Employee

Retirement Income Security Act @874 (ERISA), 29 U.S.C. § 10G4t seq.to recover

benefits that Plaintiff Bryant believes meimproperly withheld and miscalculated b

61

U

y

Defendants, pension plans atitkir respective trustees and administrators. Plaintiff

Bryant alleges the following facts in support of his claims.

For a number of years, Mr. Bryant workedthe pipe trade profession subject 1
collective bargaining agreements. He is anber of the America Pipe Trades Pensi(
Trust Fund (“Pension Plan”), a defined bitiseplan, and the Arizona Pipe Tradeg

Defined Contribution Plan (“DC Plan”) (todwdr, the “Plans”). Pursuant to local unio
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contracts, Mr. Bryant's empyers were required to make contributions to the Plans
Mr. Bryant's behalf. Like many union membkemMr. Bryant's trade frequently require
him to work for employers outside of his lbgarisdiction, includirg in states such as
Nevada and Colorado that are coveredh®sy United Association Reciprocity Prograt
for Pension Funds. To proteemployees who work in multig jurisdictions from losing
benefits or being unable to accumulatenthin one pension fd, the Reciprocity
Program permitted the transfer of reciprocahtributions to the Plans on behalf of th
participants working out of agte. In many cases, the rates paid by out-of-state emplo
and transferred to the Plamxceeded those required b contributed by Arizona
employers under the Arizona collective bangag agreements. Under the terms of tl
Reciprocity Program and the Plans, the fulueaof the out-of-stateontributions would
be prorated between the Planshegt current contribution rates.

In 2004, the Trustees of theaRb allegedly approved Amendmerit tb the
pension Plans, which provided that, femployees on whose behalf reciproc
contributions were made at rates highban those required under the collectiy
bargaining agreements, any excess overctireent hourly contribution rate would bg
paid into participants’ individal accounts in the DC Pland “credit for the full amount
of such excess contributions shall be giterthe participant.” (Bc. 1 at 4.) Thus, upon
adoption, excess contributionsceived by the Pension Plan behalf of any DC Plan
participant would haveonstituted accrued benefits for tegsarticipants irthe DC plan.
Amendment 1 was made retroactive to Jun@0D2. Plaintiff alleges that the Pensio
Plan failed to make contributions to the P@n as required by the terms of Amendme
1, and that the DC Plan and its administratord trustees took raxction to collect such
contributions on behalf of the trust and deseg\participants. As eesult, participants on

or after June 1, 2002 for whom excess gbaotions shouldhave been made suffere

! For reasons of clarity and brevity ontihe Court refers tehese actions by the
Trustees as “Amendments” rather thdlemoranda of Understanding.” The Cou
recoSqnlze_s that Defendants dispute the $laere amended, within the meaning
ERISA, prior to “Amendment 2."SeeDoc. 47 at 4.)
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losses to their individual accounts, and all Bfan participants ki out on the earnings
that would have been realized had the exceasributions been praply allocated to the
DC Plan and invested with the other pooled assets.

In May of 2004, the Planwere purportedly amendegain (“Amendment 2”) to

provide that if a participant had not eatna full pension credit during a year tha

reciprocal contributions were paid on hishbl, all reciprocal contributions would be

paid into the Pension Planc&ano money would be paid intbe DC Plaruntil after the
participant had earned a full pension credit a result, excess contributions we
withheld from the DC Plan for monthsniger than authorized under Amendment
without interest. Amendment 2 also permitted the Pension Fund to keep reciy
contributions over and above those requiredam a full pension credit and, even whe
a full pension credit had been earnedg tRension Fund only allocated reciproc
contributions to the DC Plaon a percentage basis: theremt contribution rate for the
DC plan under Arizona contracts divided the total hourly conthbution to the Plans.
Amendment 2 amended the Plans retroactjvile parties dispute whether it did s
without notice to participants. &htiff contends that his anmthers’ future benefits were
diminished as a result, and that the Defendaa8ons violated vaous provisions of the
Plans and ERISA, and amounted to a bredi¢he Trustees’ fiduciary obligation.

Under the terms of the DC Plan, papants each had an individual account f
accounting purposes thatcluded the contributions made bahalf of aremployee, plus
the annual investment yield determined bg ffrustees to be applicable. On Deceml
18, 2008, the DC Plan was amended retroalstito adopt a mid-year valuation date ¢
November 30, 2008 rather than a single elgear valuation date as was prescribed
the terms of the DC Plan. Individual acctaimre calculated each year based on
plan’s investment yield as of the valuati date. Consequentlparticipants’ accounts
reflected a negative investment yield2d:2782 percent) for the period betwee
November 30, 2008 and May 34009 (that would have bedhe year-end date), wher

the investment yield was again positive2@B9 percent). MoreovebDefendants did not
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add contributions received op completion of the mid-yearaluation to participants’
individual accounts, so the account balancesanficipants for whom contributions wer
paid to Defendants between June 1, 2008Nwvember 30, 2008 were calculated usiy
the depressed investment yield rather tlia@ year-end, posites investment income
adjustment, and participant®aeived reciprocal contriboiis were never credited with
the investment gains recet/during that time frame.

On August 24, 2007, Mr. Bant began receiving installment payments from {
DC Plan. In Januarp012, Defendants asserted thah#d overpaid Mr. Bryant and
requested that he repay tHeeged overpayments at eight pent interest. In July 2013
Plaintiff filed in the instant action (Doc. Amended byoc. 21) and now seeks clas
certification on behalf of himself and similarly situated participants in the Plans

violations of ERISA, for misalculations of pensiocontributions in accordance with th

terms of the Plans, resulting in a loss of erditlenefits for particignts, and for breaches

of the fiduciary duty owed to the putatig&intiff class by Defendants. (Doc. 44.)
ANALYSIS
l. Legal Standard
Class certification under Rul23 is a two-step process. First, a plaintiff mu

demonstrate that four requirements of R2®¢a) are satisfied: numerosity, commonalit

typicality, and adequacy of representation. FedCiv. P. 23(a). Second, a plaintiff mus

establish that at least one of the bases fdification in Rule 23(b)s met. Fed. R. Civ.
P. 23(b). The party seeking certification behes burden of demonstrating that it has m
all of these requirements, and “the trial court must conduct a ‘rigorous analysis
determine whether it has met that burdémser v. Accufix Research Ins253 F.3d
1180, 1186 (9th Cir. 2001) (quotindgalentino v. Carter-Wallace, Inc97 F.3d 1227,
1233 (9th Cir. 1996)).

In determining whether toertify a class action, theddiict court may not inquire
into the merits of the class representatives' underlying cl&issn v. Carlisle &
Jacquelin417 U.S. 156, 177-781974). The district court is required to take ti
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substantive allegations tiie complaint as truén re Coordinated Retrial Proceedings
in Petroleum Prods. Antitrust Litig.691 F.2d 1335, 1342 (9th Cir. 1982) (intern
citation omitted). However, the court also is required to considerahee and range of
proof necessary to establish @ilkegations in the complaind.

II.  Analysis of Law

Plaintiff proffers two classes and one sléss for certification. Class 1 represents

all DC plan participants who had accruedhéf@s on or after June 1, 2002 and the
eligible spouses and beneficiai€Doc. 44 at 13; Doc. 48 8tn.1.) Sub-Class 1 include
all Class 1 members who had an account eetwdune 1, 2002 and June 24, 2004, 4
for whom excess contributions were receilmdthe Pension Plaan or after June 1,
2002. (Doc 48 at 3—4 n.1.) Class 2 comprises alttipgpants in theDC Plan as of
November 30, 2008 (the datpecified by the mid-year valuation amendment) for whe
contributions were received by Defendardrfd between June 1, 2008 and November
2008 and their eligiblspouses and beneficiaries. (Doc 44 af 13

A. Rule 23(a)(1): Numerosity

The firstprerequisite of Rule 23 is that tleass be “so numerous that joinder
all members is impracticableFed. R. Civ. P. 23(a)(1see also See dian v. Los
Angeles County669 F.2d 1311, 13199th Cir. 1982)vacated on other grounds
by County of Lo&\ngeles v. Jordam59 U.S. 810 (1982) (“A pposed class of at leas
forty members presumptively satisfiethe numerosity requirement.”). Here, th
jurisdiction of the Plans extes throughout Arizona anddludes participants in New
Mexico, California, and Nevada. (Doc. 441a.) Hundreds of DC Plan participants o
whose behalf reciprocity contributions wereade between June 1, 2002 and June
2004 were affected by Amendment 3eéDocs. 51 and 52.) It @hds to reason thali
putative Class 1, which includes the aforetitared DC Plan particgnts, is even more
numerous. Moreover, hundreds@€ Plan participants reaad reciprocity contributions
during the six month period @reding Defendants’ mid-yesaaluation andallegedly did

not have those contributiortsedited. (Doc. 44, Ex. 4 @) Defendants do not contes
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that numerosity is satisfied esany of the proposed classes.

B. Rule 23(a)(2): Commonality

A Rule 23 class is certifiable only if “threare questions of law or fact common
the class.” Fed. R. Civ. P. 23(a)(2). Foe thurposes of Rule 23, even a single comm
guestion is sufficientWal-Mart Stores, Inc. v. Duked431 S. Ct. 2541, 2556 (2011
(internal quotations omitted). The commoontention, however, “must be of such
nature that it is capable ofass-wide resolution—which meathat determination of its
truth or falsity will resolve an issue that imtel to the validity of each one of the claim
in one stroke.ld. at 2551. “What matters tclass certification . . . is not the raising ¢
common ‘questions'—even inalres—»but rather the capacity of a class-wide proceed
to generate commoanswersapt to drive the resdiwn of the litigation.”ld. (internal
citation omitted). “Dissimilaritiesvithin the proposed class amnat have the potential tg
iImpede the generation of common answeik.”

Plaintiff alleges that Defendants’ enaetnt of Amendment 2 violated 88 1054(d

1 113

and (h) of ERISA by significantly decreagi Plan participants’ “accrued benefits
without adequate noticeSee29 U.S.C. 88 1054(g), (h)Plaintiff also argues that
Defendants’ allocation of reciprocal cobutions under Amendmentisand 2 and their

valuation of the accounts of p@ipants who received suakeciprocal benefits betweer
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June 1, 2008 and Novemb8&0, 2008 were contrary to the terms of the Plans and

constituted a breach of Defendants’ fiduciaryigdtions to Plan participants. Plaintifi
contends that these injuries entitle the Ritiinlasses to varioumjunctive and monetary
remedies, such as the reallocation of a#fdcteciprocal contributions as well as th
payment of benefits wrongfully withhel8ee id§ 1132(a)(1), (3).

With respect to Sub-Class 1—participarior whom excess contributions wer
received by the Pension Plan between Jurg90?2 and June 240@4— and Class 1, all
putative class members’ right to relief und& 1054(g) and (h) arises out of the sar
alleged misconduct. Whether class membkad accrued rights and benefits und

Amendment 1 and whether the Trusteesated the terms of the Plans and ERISA
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failing to provide adequate notice prior teetadoption of Amendment 2 is a question

pf

law common amongst the meerb of the proposed class sufficient to meet the

requirements of Rule 23(a)(2). Similarlhe determination of whether Defendant
implementation of Amendment 2 amountedatdreach of fidueary duty would bear
equally on each member of Gl and Sub-Class 1's claims.

Defendants argue that some memberthefproposed Class 1 were not entitled
notice of Amendment 2 under ERISA becaussy tivere not “participants” as defined i
the Rules and Regulations of the Arizona Pipe Trad&eeoc. 47 at 5-6.) However,
the availability of a defense to the meritssoime class members’ claims does not def
the existence of a common questiof law or fact within theneaning of Rule 23; rather
the defense itself may be a common questiom,resolution of which would be equally

applicable to each membesf Sub-Class 1. Rule 23 does not require that cl
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certification be denied when a defendant rbayable to assert unique defenses against

putative class membetSee Cameron v. E.M. Adams, & Ca47 F.2d 473, 478 (9th Cir
1976) (“[T]he presence of individualizedsues of compliance it the statute of
limitations . . . does not defeat the [peace] of the common questions.”). Thu
Defendants have not demonstrated that the questions concerning Sub-Class 1 are

an individualized nature that caeatment would be inappropriate.

Defendants contend that Class 1 is too d¢hsodefined in the record to render the

guestions common to the 88 10§y and (h) claims suitabl®r resolution as to every
member. Class 1 comprises BIC Plan participants on after June 1, 2002 and thei
eligible spouses and beneficiaries, regarddésshether they had cgrocal contributions
paid into their Plan accounts. As a resulggSl1’s sweep is suchatht also encompasse
individuals who were not actively accruing benefits before Amendment 2 was end
ERISA 8§ 204(g) prohibits the decreaseastrued benefits by amendment and § 204

states in part that “[a]n apgable pension plan may not benendedso as to provide for

a significant reduction in the rate of futusenefit accrual unless the plan administrator

provides the notice described paragraph (2) to each apglide individual.” 29 U.S.C.
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8 1054(g), (h)(1) (emphasisdded). Thus, the statuten its face, only regulateg
amendments to plans. If planrpeipants join a plan after fias been amended, they ha
not had their rate of futurbenefit accrual reduced arldey are not entitled to notice
under the statute. Plaintiff's proposeda&€d 1 includes indiduals who became
participants in the DC Plaafter the date Amendment 2 was allegedly adopted. Bec:
these individuals have no cause of actiorder 8 204(g) or (h Defendants argue,

Plaintiff's proposed class is overbroad.

Nevertheless, Plaintiff sufficiently allegehat even those DC Plan participants

who were not affected by Amdment 1 were harmed by Daflants’ breach of fiduciary
duty in implementing Amendment 2 because timderstatement of certain participant
individual account balances (@l)minished the entire corpus tife DC trust—that is by
understating or artificially whholding for an excessive ped from the DC trust that
percentage of the reciprocal contributidhat should have beeallocated to it under
Amendment 1, the Defendants reduced the imvesst yields for all DQPlan participants;
and (2) “required all participants to shoul@egreater portion of the expenses” associa
with maintaining the Rins. (Doc. 44 at 8.) Thus, Plaintiff argues, aggregating claim
still appropriate because every class memberahaested interest ithe aggregated trus
assets, which should have imded contributions that Plaintiff alleges were imprope
withheld by the defined benefit plan and, #fere, has suffered agoizable injury, even
if the extent of that injury may be subje individual variation. Moreover, if the
administrative fees associated with mamtsy the DC Trust were distributed among
Plan participants proportion&eto the amount of each gripant’s account balance
then it follows thata misallocation of individual benefitould have led to an inaccurat
apportionment of the Trust's emting costs as well. At the hearing on this matter
December 8, 2014, Defendantsnceded that the dispropmnate deduction of trust
expenses may well constitute violation of ERISA for which the statute authorizg
private suit. Consequently, the claims Gfass 1 and Sub-Class 1 are sufficient

common such that the class action med@rmrwould facilitateheir resolution.
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As Class 2 is limited to participants wheceived reciprocal contributions over
six month period between the 2008 mid-yaad end-of-year valuation dates the Col
finds that Class 2 is also sufficientlyiltsaed to generating common questions f{
litigation. For instance, whethd®efendants breached the falary duties they owed to
the prospective Plaintiff classes and whetihey miscalculated participants’ individug
account balances by notcinding employer contributions #te mid-year valuation datsg
are central questions all s members seek to resolvetims litigation. Although the
effect of Defendants’ actions on the accobatances of Plan participants may va
amongst class members, resolution of the common legal questions in Counts Il 3
would facilitate disposition of thall class mendys’ claims.

Defendants advance andittbnal argument that altlasses are insufficiently]
defined because they includ®C Plan participants who shed out of the Plan by
receiving a payment of the entire balancéhmir account within the time periods covere
by the proposed classes, and thus lackdstg to bring a civil action against forme
employers for alleged violations of ERIS#ecause they are no longer members of g
statutorily-defined Plan. (Docd7 at 11.) ERISA permits “pacipants” to bring civil
actions for relief against employers who hai@ated the substantive provisions of th
statuteSee29 U.S.C. § 1132(a). ERASfurther defines “participant” as “any employe
or former employee of an gioyer, or any member or former member of an employ
organization, who is omay become eligible to receiva benefit of any type from ar
employee benefit plan which covers employeésuch employer or members of sug
organization. . . .” 29.S.C. § 1002(7). lhaRue v. DeWolfthe Supreme Court clarified
that “[a] plan ‘participant,as defined by . . . 8§ 1002(7), may include a former emplo
with a colorable claim for benefitsLaRue v. DeWolff, Bobg & Assocs., In¢.552 U.S.
248 (2008). The plaintiff imaRuesued under ERISA afterhemployer failed to make

certain changes to the investments in hisement plan accountgsulting in a loss of

account valueld. at 1022-23. After the Court grantedrtiorari, the defendants filed &

motion to dismiss, arguing that the case wa®t because the plaintiff had withdrawn a
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his funds from the pland. at 1026 n.6. The Court held ththe case was not moot for th

D

reasons quoted aboud. Both the plaintiff inLaRueand Mr. Bryant hee alleged that

the Defendants’ violation of ERISA resulted in the receipt of fewer benefits than thgse t

which he was legally entittthad defendant not breahhis fiduciary duty.

In addition, inHarzewski v. Guidant Corp489 F.3d 799 (7tkir. 2007), adopted
by the Ninth Circuit invaughn v. Bay Environemtal Managernt, Inc, 567 F.3d 1021,
1027 (9th Cir. 2009), the cduheld that, despite having “cashed out” of the plan,
plaintiffs were still “participants” becauseeth may become eligible to receive plan
benefits by winning a mongudgment against defendantsarzewski 489 F.3d at 804.

Under this definition of “participant” and pldbenefit,” the Plaintiff class here similarly

~—+

has standing to recover losses occasioneddfendants’ breach of fiduciary duty ths
allegedly reduced the aunt of their benefits.

With respect to Gunt IV of the Compliat, however, the Court finds Plaintiff’s
claims not sufficiently commonitlhh any of the proposed class® support certification.
Plaintiff alleges that, after requesting dotents concerning the valuation of his
Individual Accounts, Defendants providetr. Bryant with inconsistent and differing
information concerning the amiouof . . . benefits and treamount that they claimed Mr
Bryant was purportedly overpaid. . . .” (D@1 at 9 (emphasis added).) Thus, on the face
of the pleadings, Count IV—which allege®hitions of ERISA’s claims procedure and
disclosure requirements—amounts to an indialdilaim for relief and not one suitable tp
class resolution.

C. Rule 23(a)(3)—(4): Typicality & Adequacy

In certifying a class, courts must finthat “the claims or defenses of th

%

representative parties are typical of the claonslefenses of the class.” Fed R. Civ. P.
23(a)(3). “The purpose of the typicality requirarhés to assure thahe interest of the
named representative aligns withe interests of the class$fanon v. Dataproducts
Corp, 976 F.2d 497, 5089th Cir. 1992). “The test of typicality ‘is whether othg

members have the same or similar injury, Wkethe action is based on conduct which

=

is
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not unique to the named pl&ifs, and whether other classembers have been injured by

the same course of conductd. (internal citation omitted). While commonality
examines the relationship tdcts and legal issues common to class members, typic

focuses on the relationship of factsnd issues between the class and

representativedVal-Mart Stores, Inc. v. DukeS09 F.3d 1168, 1184 n.12 (9th Cir.

2007).

Meanwhile, the adequacy of repgaegtion prong requires two legd
determinations: (1) do the named plaintiigd their counsel have any conflicts (
interest with other class members; and  #l) the named plaintiffs and their counse
prosecute the action vigorousbn behalf of the classf re Mego Fin. Corp. Sec.
Litig., 213 F.3d 454, 462 (9th Cir. 2000). This inquiry has a tendency to overlap wit
commonality and typicalitgriteria of Rule 23(a)Amchem Prods., Inc. v. Windsé21
U.S. 591, 626 n.20 (1997). These requiremsatse to ensure th&he named plaintiff's
claim and the class claims are so interreldited the interests dhe class members will
be fairly and adequately gected in their absencezen. Tel. Co. of Sw. v. Falco#b7
U.S. 147, 158 n.13 (1982). amed plaintiff does not satisfite typicality or adequacy
requirements if he is subject to unique deésnthat threaten to beme the focus of the
litigation. Ellis v. Costco Wholesale Cor®57 F.3d 970, 984 (9th Cir. 2011).

As to Sub-Class 1 and Class 2, Plaintifflaims are based on the same legal g
remedial theory as the claims of the othe¥mbers of the proposathss. In response

Defendants assert a number ofetises against Plaintiff, including the failure to exhat

/
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administrative remedies and the expiration of the statute of limitations on Plaintiff's

claims. SeeDoc. 47 at 12—-15.) However, these purpdrtiefenses are not unigue in su
a way that they would create a distract@rbecome a major focus of the litigatic®®ee
Ellis, 657 F.3d at 984. IiMedearis v. Oregon Benster Employers Trusfor example,
the court reasoned that the named plaintfifiture to exhaust admistrative remedies
before pursuing an ERISA class action dat preclude class certification. CV. 07-72
PK, 2008 WL 453410&t *7 (D. Or. Oct. 1, 208) (accumulating cases). TMedearis
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court found that “because it [didpt appear that any of tip@tential class members have
exhausted their administrativamedies, the named plaintifffailure to exhaust [was] not
a defense unique to [him].Id. Here, both Mr. Bryant's lleged failure to exhaust
administrative remedies and the statute oitdtions “are typical ofthe defenses] that
[Defendants] may raise against other mersbof the class,” thus satisfying the
requirement for typicality rather than undermininddt.at 535 (internal quotation marks
omitted). There is also nothing to suggestttMr. Bryant wouldbe an inadequate
representative of Class 2’s interests.

However, there are some potential andhpps significant conflicts of interest
within Class 1. The contested Amendmeaftected the distribution and calculation of
the pension credits of Planrgaipants; therefore, the intests of the class members who
benefited from Amendment 2 irreconcilablgnglict with the interests of class members
who would benefit from the Court’s disregardAshendment 2. It sams likely that some
class members would prefer to receive the bisnafforded them byAmendment 2, with
its alleged ERISA violations, #m those that they would Vereceived under Amendment
1. However, Plaintiff notes th&RISA 8 204(h) expressly gvides that “in the case of
any egregious failure to meet any requirenwdrihis subsection witlhespect to any plan
amendment, thprovisions of the applicablgension plan shall beoplied as if such plan

amendment entitled all applicable individualsthe greater of (i) the benefits to which

they would have been entitled without regard to such amendment, or (ii) the benefi

under the plan with regard such amendment. 29 U.S.€.1054(h)(6)(A. Intentional
violations of ERISA or violatins that deprive “most of the individuals with most of the
information they are entitled to receive” anmt to “egregioudailures,” among other
things.ld. 8 1054(h)(6)(B). Participaritability to elect the better of the two amendments
would eliminate the potential conflict ohterest betweerlass membersCf. CIGNA
Corp. v. Amara 131 S. Ct. 1866, 1881 (2011ho(ding that ERISA authorizeg
reformation of a plan as an equitable regnér improper notice under ERISA §204(h)).

Moreover, Plaintiffs’ claims center on regi® for equitable remedies; any monetary

-12 -




relief that might be available to the Plaintifass in the form of stored benefits would
be incidental to the Court’s declaration that Amendment 2 is invalid and enjoining its
enforcement. Thus, there is nothing to suggest Bryant would be an inadequate class

representative for members of Class 1 who are not members of Sub-Class 1, even|thol
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he states claims for benefits the receptwhich would adversgl affect other class
members. For the foregoing reasons, the Cdéinds that Plaintiff has satisfied the
requirements of Rule 23(a) with respect@Gtasses 1 and 2 as well as Sub-Class| 1.
However, if at any point it becomes clearth® Court that the Plaintiffs are primarily

seeking remuneration, and that granting stedief would harm the interests of othe

-

class members or otherwise negate the utility of the class action mechanism for regolvi

these claims, Defendants may petittbe Court for decertificatiorbee Gen. Tel. Co. 0f

Sw. v. Falcon457 U.S. 147, 160 (1982)EVen after a certification order is entered, the

judge remains free to modify it in light etibsequent developments in the litigation.”).
D. Rule 23(b)

In addition to meeting the requirementtsder Rule 23(a), class action plaintiff

(7]

must also establish that one or more @& ¢grounds for maintaingnthe suit as a class

174

action are met under Rule 23(§).) there is a risk of sutamtial prejudice from separat¢
actions; (2) declaratory or injunctive relibenefitting the class as whole would be
appropriate; or (3) common quess of law or fact predomate and the class action i
superior to other available methods of adjutica Fed. R. Civ. P. 23(b). Plaintiff seek

[92)

[72)

certification of the classes under Rules 23(pbHad (2), and, alternatively, under Rule

23(b)(3). The Defendants argue that certifmaiis inappropriate under all three prongs.
I, Rule 23(b)(1)

Rule 23(b)(1) provides foclass litigation if separatactions by individual class

members would create a risk ‘dhconsistent or varying guldications with respect to

individual class members.” FeR. Civ. P. 23(b)(1)(A). Hetghe members of all classe

- )

all allegedly suffered the same ERISA vimdas and the same lack of notice.

successful on the merits, they will be entittedhe same type of relief. In addition, the

-13 -
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theory underlying the alleged breach afuiciary duties is the same on which Count;
and Il are based. Further, adjudication of fl#fis claims by different courts carries 4
substantial risk of varying ders, particularly given the junctive nature of the relief
sought.See, e.g.In re Citigroup Pen®n Plan ERISA Litig.241 F.R.D. 172, 179-80
(S.D.N.Y. 2006) (applyindgrule 23(b)(1) in the contextf an ERISA 8§ 204(h) action anq
noting that Rule 23(b)(1)(A) “speaks directly ERISA suits”). Ths, certification of
Class 1, 2 and Sub-Class Jagpropriate under 23(b)(1).
. Rule 23(b)(2)

Rule 23(b)(2) allows classertification when “the party opposing the class h
acted or refused to act onognds generally applicable the class, thereby making
appropriate final injunctive relief or corresponding declaratory relief with respect tg
class as a whole.” Fed. RMCP. 23(b)(2). The primary meedy sought under Count | is
declaration that Amendment 2 was ineffectiVus, since the Plaintiff alleges that th
Plan “acted . . . on grounds generally applieaio the class,” declaratory relief with
respect to the whole class may be approgrialthough the ultimate outcome may alsa
include remuneration to class meers, certification of a class under Rule 23(b)(2) is s
permissible because such monetary dasageuld be “merely incidental to [the]

primary claim for [declaratory] relief.Probe v. State Teachers' Retirement S{&0

F.3d 778, 780 (9th Cir. 1986). Thus, Cldssaand Sub-Class 1 may also be proper

certified under Rule 23(b)(2) to maintdime claims alleged in Counts I.
ii.  Rule 23(b)(3).
Class certification is also appropriateden Rule 23(b)(3). Ra 23(b)(3) requires
that “[common] questions of law or fact . predominate over gnguestions affecting

only individual members” and “class actiongaperior to other available methods fq

fairly and efficiently adjudicating the contragg.” Fed. R. Civ. P. 23(b)(3). Plaintiff has

established that common questions of law faetl would predominate under Counts |,
and IV as those counts relate to Classésahnd Sub-Class 1. Theslaims are dominated

by the determination of whether the amdment was invalid, whether benefits we

-14 -
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miscalculated, and whether passing thellehged amendments breached the Plan's

fiduciary duty to plan particgnts. Although individual is®s arise in the calculation o
what damages flow from an invalid amereht the aforementioned questions doming
the resolution of the case, and the Ninth dircecognizes that “the amount of damag
is invariably an individual question addes not defeat class action treatmeftéarns v.

Ticketmaster Corp655 F.3d 1013, 102@®th Cir. 2011) (quotiny okoyama v. Midland

Nat'l Life Ins. Co. 594 F.3d 1087, 1091 (9th Cir. 2QLOFurther, in answering thesg¢

guestions, all the claims of a@llass members are resolved. Fos reason, certification is
also proper under FRCP 23(b)(3).
CONCLUSION
IT IS THEREFORE ORDERED that Plaintiff's Motion for Class Certification
(Doc. 44) isGRANTED IN PART AN D DENIED IN PART. The following classes areg

certified under Federal Rule of Civil Pratee 23 for prosecution of Counts I, Il, and Il

1. Class 1: All DC plan participants whrad accrued benefits on or after Jut
1, 2002 and their eligible spousasd beneficiaries. (Counts I, I, IlI)
2. Sub-class 1: All Class 1 members wiiere DC Plan participants betwee

June 1, 2002 and June 248402, and for whom excess cobttions were received by the

Pension Plan on or after Juhe2002. (Counts I, II, III)

3. Class 2: All participants in the DCd?l as of November 30, 2008 for whor
contributions were received lille Plans between June2D08 and Novendr 30, 2008
and their eligible spouses and beneficiaries. (Counts I, III)

IT IS FURTHER ORDERED that Wayne Bryant is hereby appointed as t
Class Representative.

111
111
111
111
/11
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IT IS FURTHER ORDERED that the law firm of Martin & Bonnett P.L.L.C. is
appointed as Class Counsel.
Dated this 22nd day of January, 2015.

"Honorable G. Murra S5now
United States Distrigt Jue
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