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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Cindy Lynette Chapman, No. CV-13-01674-PHX-DGC
Plaintiff, ORDER

V.

Carolyn W. Colvin,
Defendan

Pursuant to 42 U.S.C. 405(g), Plaintiff Cindy Lyn#e Chapman seeks judicial

review of the Commissioner’s decision findingr not disabled withithe meaning of the
Social Security Act. Doc. 13. For theassns that follow, th€ourt will affirm the
Commissioner’s decision.
l. Background.

Plaintiff applied for disability and suppteental security insurance benefits g
July 29, 2009, alleging disdity beginning dine 1, 2008. Doc. 13 at 1. After a hearir
on March 7, 2011, an administrative lawdge (“ALJ”) issued an opinion finding
Plaintiff not disabled (A.R. 35-43). Plaiffits request for review was denied by th
Appeals Council and the ALs opinion became the Commissioner’'s final decisic
Doc. 15 at 2.
Il. Legal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. Apfel, 236 F.3d 503, 517 n.13tfOBCir. 2001). The court
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may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue, 495 F.3d

625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence th@aaonable person might accept as adeqt
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.

As a general rule, “[w]hereéhe evidence is susceptibte more than one rationa
interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomasv. Barnhart, 278 F.3d 947, 954 (9th CR002) (citations omitted).

A. Five-Step Sequential Evaluation.

To determine whether a claimant is digabfor purposes of the Social Security
Act, the ALJ follows a five-step process. €0F.R. 8 404.1520(a). The claimant bedrs

the burden of proof on the first four stefmt at step five the burden shifts to the

Commissioner.Tackett v. Apfel, 180 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endkd. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablghysical or mental impairment
8 404.1520(a) (4)(i)). If not, the claimaist not disabled and the inquiry endsd. At
step three, the ALJ considewhether the claimant’s impaient or combination of
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t
be disabled.ld. If not, the ALJ proceeds ttep four. At stepdur, the ALJ assesses th
claimant’s residual functional capacity (“RPCAnd determines whetr the claimant is

still capable of performing pastlevant work. 8 404.1520(d)(iv). If so, the claimant

is not disabled and the inquiry endsd. If not, the ALJ proceeds to the fifth and final

step, where he determines whether the clatman perform any other work based on t
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claimant's RFC, age, education, and wenperience. 8 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledd.
At step one, the ALJ dermined that Plaintiffmeets the insured statu

requirements of the Social Security Actdathat she has not engaged in substan

gainful activity since June 1, 2008. At stepo, the ALJ found that Plaintiff has the

severe impairments of pneumothorax, asthmiarob fatigue, and obesityAt step three,
the ALJ found that Plaintiff does not have iempairment or combination of impairment
that meets or medically equals an impainmksted in Appendix 1 to Subpart P of 2
C.F.R. Pt. 404. At step four, the ALJ foutitht Plaintiff has the RFC to perform leg
than the full range of sedentary work agirted in 20 C.F.R.. 8§ 404.1567(a). At ste
five, the ALJ concluded that there are joibst exist in significant numbers in thg
national economy that Plaintiff can perform.

[ll.  Analysis.

The only issue for reviewsaerted at the outset of Plafif's brief is that the ALJ’s
decision is not supported bylmiantial evidence. Doc. 15 At The Court, however, is
only required to review thosedues raised by the partiese fewis, 236 F.3d at 517
n.13, and simply asserting that the Ad.Jlecision is not supported by substant

evidence does not constitute raising a speddsue for review. Plaintiff does raisg

specific issues later in her birieShe argues that the ALdred in her determination aboulf

Plaintiff's credibility. Doc. 13 at 5. Althah not clear from her brief, Plaintiff appear
to argue that the ALJ erredlirer assessment of the opiniainDr. Angulo, a state-agency
examining physician. Doc. & 8. She further arguesatithe ALJ's RIE assessment iS
“not accurate, nor lawful[.]’ld. at 12. Finally, Plaintiff argues that the ALJ erred by n
relying on testimony of theocational expert that testified in this cadel at 13. The
Court will consider each argument in turn.

A. Plaintiff's Credibility.

In evaluating the credibilitpf a claimant’s testimony garding subjective pain o
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other symptoms, the ALJ isqgeired to engage in a two-step analysis: (1) determine
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whether the claimant presented objective radevidence of an ipairment that could

reasonably be expected to produce some degree of the pain or other symptoms alleg

and, if there is no evidence of malingering, (2) reject the claimant’s testimony about th

severity of the symptoms only by giving speg clear, and convincing reasons for the
rejection. Vasquez v. Astrue, 572 F.3d 586, 591 (9th Cir. 2009).

First, the ALJ found that Plaintiffsnedically determinable impairments could
reasonably be expected to cause her allsgegptoms. A.R. 39. Second, the ALJ found
Plaintiff's statements regarding the intensipjersistence, and limiting effects of the
symptoms not credible to é¢hextent they were incosgent with the ALJ's RFC
assessment. A.R. 40.

Plaintiff takes issue witlthe ALJ's assessment of heredical records related tc
her pneumothoraces, whigdhe ALJ concluded had resety by late 2008. Plaintiff

argues that even though her pneumothorawag have resolved, “recurrent pleuriti

()

chest pain interfered with [her] ability to takedeep breath[.]” Dod3 at 6. She goes
on to argue that she was not “requiredotesent herself to an emergency room every
time a pneumothorax developed,” and thadr treating physician “had sufficien
information at least to infer that Plafih ‘may have had a small pneumothorax’ the
previous day, even though it was namder apparent on a chest x-ray[.Jd. (citing
A.R. 409). Plaintiff's treating physician did teoin December 2009 that Plaintiff may

have had a small pneumothoréxt a chest x-ray conducted that date noted that therg

A4

were no pneumothoraces observedlR. 409. That Plairis treating physician stated

in December 2009 that Plaintiff “may have had a pneumothorax” is not a basis fo

concluding that the ALJ committed legalra@ in her assessment of these medical
records.
The ALJ observed that in July 2Q0&laintiff was diagnosed with 30%

pneumothorax but that subsequent examinatiemsaled improvement. A.R. 40. She

noted that an August 2008ray revealed that the pneumothorax had been reduced to

20%, that a September 2008a¥ showed a pneumothorax of 15-20%; that a CT stcan
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performed in November 2008 “showed thdt [pneumothorax had resolved,” that
December 2009 x-ray éwvealed the previous pneumothoseen in the left base was n
longer present and there wasatber pneumothorax seenficthat a Janugar2010 x-ray
did not show any evidee of pneumothoraxld. The ALJ further noted that there “ar
no medical records indicating the [Plaintiffjshhad recent incidents of pneumothoract
as records reveal the mastcent episode was reset by November 2008.1d. These
are specific, clear, and caneing reasons for discoung Plaintiff's credibility.

The ALJ next discussed Plaintiff's asthsyamptoms, observing that “medication
appear to be effective in gwolling the [Plaintiff]'s symptoms,” and that Plaintiff hag
undergone “minimal and conservative treatmertd’ The ALJ also nies that Plaintiff
has received “little treatment specifically retatito fatigue,” and that treatment recorg
“from 2009 and 2010 only showaccasional complaints oftigue” and no “report[s] [of]
malaise.” |d. Additionally, the ALJ nagd that “in July 201Qthe [Plaintiff] reported no
problems with initiation or matenance of sleeping and aaging 9 to 10 hours of sleey
per night.” Id. These are specific, clear, andnemcing reasons for discounting
Plaintiff's credibility.

Plaintiff takes issue withthe ALJ’s characterizatiomf her complaints about
fatigue as “occasional” and cites several plandbe record whershe complained abouf
fatigue. Doc. 13 at 7-8. But Plaintiff'stations are misleading. In many of the medic
records cited by Plaintiff, “malaise andtifpie” are listed under the heading “Activ
Problems,” but later in the same record, emthe heading “Review of Systems,” it i
noted that Plaintiff was “Not feeling tiredatigue) and not feeling poorly (malaise).
See, eg., A.R. 415-16. This isot a basis for concluding that the ALJ committed leg
error.

The ALJ finally concluded #t Plaintiff's daily activities were “not limited to the
extent one would expect, given the complamitglisabling symptoms and limitations,
and noted that Plaintiff's allged physical impairments didot appear to significantly
limit her daily functional abilities. A.R. 41.The ALJ noted thaPlaintiff “reported
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preparing simple meals, driving, shoppimganaging finances, caring for her childre
and working part time on a continudoasis for a number of yearsld.
Plaintiff argues that the ALJ’s discussiohPlaintiff's activities of daily living is

“internally inconsistent” because the ALJ edtthat although Rintiff “reported not

being able to do all of thesetivities together on the same day, it is of importance that

she is able to do all of theaetivities on a weekly basis.” A.R. 41. Plaintiff cite<imn

for the proposition that “daily activities még grounds for an adrse credibility finding

‘if a claimant is able to spend a substanpait of his day engaged in pursuits involving

the performance of physical functions that tnansferable to a wk setting.” 495 F.3d

at 639 (quotingrair v. Bowen, 885 F.2d 597. 603 (9th Cit989)). But Plaintiff provides
no support for her assertion that her actigited daily living “were not of the type or
extent or frequency that would permit an infere [that Plaintiff] was able to engage i
the physical demands of work.'Doc. 13 at 11. Considag the record as a whole
evidence that Plaintiff prepad meals, drove, shopped, managed finances, cared
children, and worked part time is relevanidence that a reasdsia person might accepf
as adequate to support the ALJ's concludioat Plaintiff was not as limited as sh
alleged. See Orn, 495 F.3d at 630.

In sum, the reasons proviléy the ALJ for discountm Plaintiff's credibility are
specific, clear, and convincing, and suppottgdsubstantial evidexe. The ALJ did not
err in her evaluation of Plaintiff's credibility.

B.  Dr. Angulo.

Plaintiff appears to contest the ALJ’s d@on to give great weight to Dr. Angulo’s

psychological assessment. The ALJ noted BratAngulo indicated that “there are nq
indications that psychological factors arepeding her abilities to carry out activities g
daily living affecting her cognitive capacitiegnd ultimately concluded that Plaintiff's

“mental conditions were non-severe.” A.R. 38. Plaintiff argues that the “ALJ apf

! Plaintiffs arguments on these poirase confusing becaesshe has included
them in the section of her brief abdbé ALJ’s credibility determination.
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simply to have relied on limited segments o isychological report, out of context . .|.

and similarly misrepresented [Plaintiff]'s hewy testimony[.]” Doc. 13 at 10. But the

ALJ does not appear to haeensidered Dr. Angulo’s opinioas to any of Plaintiff's
alleged mental health conditions in makingr credibility determination. Rather, sh
relied on Dr. Angulo’s psychological examination to conclalat Plaintiff's mental

impairments were non-sewer(A.R. 38), and then disanted Dr. Angulo’s physical

assessment of Plaintiff (A.R. #1The ALJ did not discuss degssion or anxiety as a paift

of her analysis of Plaintiff' sredibility. A.R. 40-41.

To the extent Plaintiff argues thatettALJ erred in her consideration of Dt.

Angulo’s opinion by ignang “discrepancies,” Platiff does not identify any
discrepancies. Plaintiff cité$olohan v. Massanari, 246 F.3d 1195, 1205 (9th Cir. 2001

for the proposition that a physician’s statefsefmust be read in the context of the

overall diagnostic picture he draws,” but does explain how the ALJ failed to read Du.

Angulo’s report incontext. TheHolohan court concluded that the ALJ there had err
because he was “selective in his reliance on [the physician]'s treatment 1
exaggerates in his description of their ems$, and misattributestatements to [the
physician].” 246 F.3d at 1. Plaintiff has not identifgb the presence of any simila
circumstances here.

Dr. Angulo concluded that “[tlhere are indications that gshological factors
are impeding [Plaintiff's] abilitts to carry out activities of daily living affecting he
cognitive capacities,” and that “[flrom a p$ydogical point of viewno impediments are
observed or detected at this mpil]” A.R. 319. The ALJused this as a basis for he
conclusion that Plaintiff's depression wasn-severe. A.R. 38. Plaintiff does ng
identify any portion of Dr. Anguls report that the ALJ failetb consider, other than tg
highlight what Plaintiff told . Angulo during tle examination. Docd3 at 9. Plaintiff
notes that she described “considerable aykeatd “constant fatigue” to Dr. Angulal.d.
But Dr. Angulo clearly consiered Plaintiff's complaintan reaching his conclusion

because he documented them in his repoitR. 315-16. Tus, the Court cannot
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conclude that the ALJ tooRr. Angulo’s conclusion thaPlaintiff's abilities were not

impeded by psychological factors out obntext. The ALJ did not err in her

consideration of Dr. Angulo’s report.

Plaintiff also argues that she “objected at the hearing to the ALJ assigning
weight to Dr. Angulo’s opinions, because had not been praled any significant
historical medical records and becausdaifRiff] described, during the evaluation
several manifestations ‘likely to interfere at least episodically thighability to work.”
Doc. 13 at 8. Plaintiff's disagreement witie report of an examining physician is not
basis for reversal of the ALJ's decision,saht a showing that the ALJ erred in hq
consideration of the report. Plafiihas made no such showing.

C. ResidualFunctional Capacity.

In her brief, Plaintiff “acknowledges thé#tthis Court finds nomaterial fact nor
legal error with the ALJ’s advse credibility finding, thent likely must, as a matter of

law, except (sic) that the RRdetermination is similarly devaiof material fact or legal

error.” Doc. 13 at 12. Because the Court hancluded that the ALJ did not err in he

evaluation of Plaintiff's credibility, it colades that the ALJ did not err in her RF(
determination.

D. Vocational Expert.

Plaintiff argues that the ALJ’s decision “didt rely on, and dinot even mention,
the vocational testimony, and particularly thetplat substantiatg®laintiff]'s claim she
was, and remained, unable tafpem [substantial gainful employemt].” Doc. 13 at 13.
She further argues that the vocational expdg&imony “establishes that, if Plaintiff'y
description of medical conditions that pradé her from working on a regular, sustaing
and reliable schedule is deemed credible and a necessary aspect of the
determination, [Plaintiff] was unable tonf@m [substantial gainful employment].id.

As noted above, however, the ALJ providgekcific, clear, and cwincing reasons for

discounting Plaintiff's credility. Accordingly, the Court cannot conclude that the AL

committed any error in heoaosideration of the vocatiohexpert’s testimony.
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IT IS ORDERED:

1. The Commissioner’s decisionaffirmed.

2. The Clerk is directed to enter judgment tardhinate this action.
Dated this 26th day of August, 2014.

Nalb ottt

David G. Campbell
United States District Judge




