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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Freddy Allen Samora, No. CV-13-01703-PHX-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Pursuant to 42 U.S.C. § 405(g), PtdinFreddy Allen Samora seeks judicidl

review of the Commissioner’s decision findihgn not disabled within the meaning o
the Social Security ActDoc. 16. For the reasons tli@low, the Cout will remand this
case for further proceedings consistent with this order.
l. Background.

Plaintiff applied for disability and supplemtal security insurance benefits i
April 2010, alleging disability bginning June 1, 2005. Dot8 at 2. After a hearing on
January 31, 2012, an admimaive law judge (“ALJ”) issad an opinion on March 6,

2012, finding Plaintiff not disabled. A.R0-28. Plaintiff's request for review was

denied by the Appeals Council and the A_dpinion became the Commissioner’s fin
decision. Doc. 18 at 2.
. L egal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. Apfel, 236 F.3d 503, 517 n.13tfOBCir. 2001). The court
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may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue, 495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence th@aaonable person migatcept as adequats
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[w]hereéhe evidence is susceptibte more than one rationa
interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomasv. Barnhart, 278 F.3d 947, 954 (9th CR002) (citations omitted).

A. Five-Step Sequential Evaluation.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. 20F.R. § 404.1520(a). The claimant bea
the burden of proof on the first four stefmt at step five the burden shifts to th
Commissioner.Tackett v. Apfel, 180 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endkd. At step two, the ALJ detmines whether the claiman
has a “severe” medically detemable physical or mentampairment. 8§ 404.1520(a
(4)(@i). If not, the claimant is nadisabled and the inquiry ends$d. At step three, the
ALJ considers whether the claimant’'s impagnt or combination of impairments mee
or medically equals an impairment listed Appendix 1 to Subpaf® of 20 C.F.R. Pt.
404. 8§ 404.1520(a)(4)(iii). If sahe claimant is automatiba found to be disabledld.

If not, the ALJ proceeds to step four. step four, the ALJ assesses the claiman
residual functional capacity and determingiether the claimant is still capable ¢
performing past relevant work. 8§ 404.1520(g)@. If so, the claimant is not disablec
and the inquiry endsld. If not, the ALJ proceeds to the fifth and final step, where

determines whether the claimant can perf@ny other work based on the claimant
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residual functional capacity, egeducation, andork experience.§ 404.1520(a)(4)(v).
If so, the claimant is not disabletd. If not, the claimant is disabledd.

At step one, the ALJ dermined that Plaintiffmeets the insured statu
requirements of the Social Security Act andtthe has not engagedsubstantial gainful
activity since June 1, 2005At step two, the ALJ found that Plaintiff has the followin
impairments that are severe when consideresbmbination: diabetes mellitus, a bipolg
disorder, and a mood disordedt step three, the ALJ founithat Plaintiff does not have
an impairment or combination of impairnte that meets or medically equals 4
impairment listed in App&dix 1 to Subpart P &0 C.F.R. Pt. 404 At step four, the ALJ
found that Plaintiff has theesidual functional capacity to perform light work wit
restrictions as defined in 20 C.F.R. 884.1567(b) and 416.929(b), that Plaintiff
limited to unskilled work, thahe is precluded from work whicrequires interaction with
the public, and that he is linsid to simple reading, writinggnd math. At step five, the
ALJ concluded that there afebs that exist in significant numbers in the nation
economy that Plairfficould perform.
1. Analysis.

Plaintiff argues that the ALJ’s decision defective for threeeasons. First, he
argues that the ALJ erred in proceeding wité hearing after Platiff indicated that he

had a representative. Doc. 16latSecond, he asserts that the ALJ erred in rejecting

opinion of Dr. Angulo, arexamining psychologistid. at 13. Finally, he argues that the

ALJ erred in rejecting his subjective compla without providing clear and convincing
reasons.ld. at 18. The Court will consider each argument in turn.

A. Lack of Representation.

“Lack of counsel does not affect the validdf/[a] hearing unless the plaintiff car
demonstrate prejudice or unfairness ftime administrative proceedings.”Key v.
Heckler, 754 F.2d 1545, 1551 (9thrCL985). Plaintiff argues gerally that Plaintiff did
not understand the “ramificams of proceeding with thieearing” without counsel and
that the ALJ should havenkwn that Plaintiff had difficlly reading and should have
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postponed the hearing. Doc. 16 at 13airRiff also vaguely keges that the ALJ “took
advantage of [Plaintiff]'s clearly expressedcertainty” to proceed with the hearinty.

Plaintiff does not, however, argue ornuenstrate that any prejudice or unfairnegs

~—+

resulted from his decision to proceed withoepresentation. Accordingly, the Cou
cannot conclude that the ALJromitted legal error by proceeding with the hearing.
B.  Waeighing of Medical Source Evidence.
1. L egal Standard.

The Ninth Circuit distinguishes betwedehe opinions of treating physiciang

examining physicians, and n@xamining physiciansSee Lester v. Chater, 81 F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinig physician than to
one of a non-examining physiciaisee Andrews v. Shalala, 53 F.3d 1035, 1040-41 (9th
Cir. 1995);see also 20 C.F.R. § 404.1527(c)(2)-(6) (listifgctors to be considered whe

evaluating opinion evidence, including length examining or tating relationship,

-

frequency of examination, oeistency with the record, and support from objective
evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating
or examining physician can be rejectady for “clear and convincing” reason&.ester,
81 F.3d at 830 (citingembrey v. Bowen, 849 F.2d 418, 42%Z9th Cir. 1988)). A
contradicted opinion of a treating or examg physician “can oml be rejected for
specific and legitimate reasons that are supgdrtesubstantial evidee in the record.”
Lester, 81 F.3d at 830-31 (citingndrews, 53 F.3d at 1043).

An ALJ can meet the “specific and lemate reasons” standh“by setting out a

detailed and thorough summary of the facts and conflicting clinical evidence, stating hi

interpretation thereof, and making finding<Cotton v. Bowen, 799 F.2d 1403, 1408 (9th
Cir. 1986). But “[tihe ALJ must do more tharffer his conclusions. He must set forth
his own interpretations and explain why thegther than the doats’, are correct.”
Embrey, 849 F.2d at 421-22.
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The Commissioner is responsible for detming whether a claimant meets th
statutory definition of disality and does not ge significance to a statement by
medical source that the claimant is “dieali or “unable to work.” 20 C.F.R.
§416.927(d).

2. Dr. Angulo.

The ALJ set forth several reasons for not assigning significant weight tg
opinion of Dr. Angulo, a statagency examining psycholsgi First, the opinion was
based on a one-time exantioa of Plaintiff and the dotor “seemed to accept thé
[Plaintiff]'s subjective reports of symptomsa limitations as true.” A.R. 26. Next
“treatment records do not support the sevearftgymptoms and limiteons alleged by the
[Plaintiff].” A.R. 26. Finally,even if he were to acceptr. Angulo’s opnion, the ALJ
found “no reason to believe that the linibas reported existed for a 12 month timg
period.” A.R. 26.

Plaintiff argues that because the ALJ dmt identify a contradicting opinion, he

was required to provide cle@and convincing reasons foejecting the opinion of Dr.

Angulo. Doc. 16 at 14. It is unclear ather the ALJ identified a conflicting opinion|

The ALJ purported to give DAngulo’s opinion less than fiuveight, but did not clearly

explain why or clearly identify evidence thaintradicts Dr. Angulo’s findings. Instead

the ALJ stated only that “treatment recordsj not support the severity of Plaintiff's

symptoms.” The ALJ did natlentify the treatment recorde had in mind. A.R. 26.
Earlier in his opinion, the ALJ does dissuthe treatment records of Plaintiff’
primary care physician, DHarsimran Singh (A.R. 196-221but he doeso without
identifying Dr. Singh by name or discussing treatment relationshipA.R. 25. In his
discussion of Dr. Singh’s notes, the ALA&ted that “by Februg 2010, [Plaintiff]
reported feeling well overall,” and that “jg@mination has not revealed neurologic
abnormalities[.]” A.R. 25.The ALJ also noted that theveas no evidence of treatmen
after June 2010 and Plaintifiad no specific cmplaint at his lastnedical appointment
on June 23, 2010.” The ALJ did not identifyetmedical records th&drmed the basis of
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this conclusion. A.R. 25The Court was able to locaaeditional records from Dr. Singh
indicating that Plaintiff saw Dr. Singh odune 23, 2010, and perted no specific
complaint. A.R. 256-58.

Because the ALJ’s opinion did not explavhy he believed DrAngulo’s opinion
conflicted with the record, the Court cannosiBaevaluate whether Dr. Singh’s treatme
records are contradictory. There are ptadn Dr. Singh’'s meords where Plaintiff
reported feeling “well” overal(A.R. 204, 215), but it isinclear whether Dr. Singh hac
any involvement in diagnosing or treatitige psychological symptoms which are th
subject of Dr. Angulo’s opinion. Dr. Singioted at an appointment on October 16, 20(
that the purpose of the apptirent was to “discuss [Plaifits] blood work results which
[were] done by his psychiatrist.” A.R. 196This appears to indicate that a medic
professional other than Dr.r§jh was responsible for treagi Plaintiff's psychological

symptoms. Additionally, although the ALJ inglctly stated thabr. Singh’s treatment

records did not reveal neurological abnormaditithere is no indication in Dr. Singh’'s

records as to what sort of examinationsietirological or psychological symptoms we
performed. For example, under the sectidrurology” in Dr. Singh’s treatment notes

it says “Negative for headachendiing, numbness, seizuresZeg, e.g., A.R. 137. But

Dr. Angulo did not report on sh conditions, nor is there any indication that Plaintiff i

claiming to exhibit any of those symptomdJnder the section “Psychology” in Dr
Singh’s treatment notes, it says “Negative &uicidal ideation, mental or physicg
abuse.” A.R. 137. Again, Dr. Angulo diobt identify any of thes conditions, nor does
Plaintiff claim they exist. Dr. Singh does note that Ri&iff was “alert and oriented”
during physical examinations (A.R. 198), . Angulo also found that Plaintiff wasg
alert and oriented during his examination (A.R. 232).

In summary, the Court cannot concludeat Dr. Singh’s treatment record
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contradict Dr. Angulo’s opimin. Because the ALJ did not discuss any other medjcal

opinions, the ALJ was required to providegal and convincing” reasons for discountir

Dr. Angulo’s opinion.
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The ALJ first stated thate assigned little weight because Dr. Angulo examir
Plaintiff on only one occasion. This a valid consideration. See 20 C.F.R.
§416.927(c)(1) (“Generally the longer a treating source has treated you and the
times you have been seen aytreating source, the more iglet we will give to the
source’s medical opinion.”).

Next, the ALJ discounted Dr. Angulo@pinion because he ppared to accept
Plaintiff's statements about his limitatis as true. Plafiff quotes from Ryan v.
Commissioner of Social Security, 528 F.3d 11941198 (9th Cir. 2008 which analyzed
whether an ALJ had provided “clear and comung” reasons for dcounting the opinion
of an examining physicianRyan, 528 F.3d at 1199. The cowtated that “an ALJ does
not provide clear and convincing reasonsrigjecting an examing physician’s opinion
by questioning the credibilitypf the patient’'s complaints where the doctor does
discredit those complaints and supportsutignate opinion with I8 own observations.”
Id. The court observed that nothing in thearel suggested thatelexamining physician
“disbelieved [plaintiff]'s descrippn of her symptoms, or thfthe examining physician]
relied on those descriptions more heavilyan his own clinical observations” i
concluding that the plaintiff was limitedld at 1200. Here, Dr. Angulo conducted
mental status exam of Plaintiff and reamdhis own observations. A.R. 232-3]
Nothing in the record suggests that Drngllo relied more havily on Plaintiff's
description of his symptoms than his own clinical observatiang nothing in the record
suggests that Dr. Angulo disleved Plaintif's symptoms. This is not a clear af
convincing reason to rejebir. Angulo’s opinion.

The ALJ then stated that “treatmergcords do nb support the severity of
symptoms and limitations alleged by the [Pldih” A.R. 26. Because the ALJ did not
identify what he means by “treatment recordatl the Court has been unable to conclu
that Dr. Singh’s treatment records contra@ict Angulo’s findings, this is not a clear an
convincing reason for rejeaty Dr. Angulo’s opinion.

Finally, the ALJ stated that there wae reason to believe that the limitation
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reported existed for a 12-monpleriod, but Dr. Angulo specdally marked in his opinion
that Plaintiff's conditions wold impose limitations for 12 anths. A.R. 234. The ALJ
does not explain why there is n@ason to believe that Plaifis limitations would last

for 12 months. This reasonnst clear and convincing.

In summary, the ALJ provided only ormedible reason for discounting Dr,.

Angulo’s opinion — that theloctor saw plaintiff only once.While this is a legitimate
criticism, it does not amount to clear armheincing reasons for rejecting Dr. Angulo’
opinion. The Court therefore concludes ttree ALJ committed legal error in rejecting
the opinion of an examining physician andl wacate Defendant’s a@ésion. The Court
need not address Plaintiff's remaining argument.

C. Remand.

Having decided to vacat®eefendant’s decision, theo@rt has the discretion tq
remand the case for further developmenth# record or for an award benefitSee
Reddick, 157 F.3d at 728. I&molen, the Ninth Circuit held tht evidenceshould be
credited and an action remanded for an imatedaward of benefits when the followin
three factors are satisfied: (1) the ALJ has failed to provide legally sufficient reasof
rejecting evidence, (2) there are no outstandssges that must beesolved before a
determination of disability cane made, and (3) it is clear from the record that the A
would be required to find & claimant disabled wersuch evidencecredited. 80
F.3d 1273, 12929th Cir. 1996).

Defendant argues that the Court shoultiaed this case for further proceedings.

Doc. 18 at 17. Defendant cite€qrauss v. Commissioner of the Social Security
Administration, 635 F.3d 1135, 1138 9 Cir. 2011), for theproposition that “[a]
claimant is not entitled to benefits under the Aeless the claimant is, in fact, “disabled
as defined by the statutelt. Defendant argues that “[tjhe court may not move from
conclusion that an ALJ erred to an ordequiring payment of benefits without th
intermediate step of analyzing whethee ttlaimant was, in fact, disabledld. at 17-18
(citing Strauss, 635 F.3d at 1138). Defendant funtlagues that “[w]here, as here, the
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IS, at best, conflicting evidenas to whether the statutoryastiard for disability has beer

met, the Court should remand for further proceedingg.’at 18.

The transcript of the January 31, 2(digaring reveals that the vocational expd

was not asked a hypothetical question basetherimitations assesd by Dr. Angulo.
A.R. 311-13. Accordingly, there is no infoaton in the record a® what work would

be available to Plaintiff were Dr. Angulo&pinion credited as true. The Court therefo

cannot conclude that Plaintiifould be entitld to an award of befits if Dr. Angulo’s

opinion were credited as true, and will rerdahis case for fiher proceedings.

IT ISORDERED:
1. This case isemanded for further proceedings consistent with this order.
2. The Clerk is directed to enter judgment sardninate this action.

Dated this 18th day of June, 2014.

Nalb Conttt

David G. Campbell
United States District Judge

It

re




