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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Scottsdale Condo-Business Center No. CV-13-01727-PHX-DGC
Association Incorporated,
ORDER
Plaintiff,
V.

Sentinel Insurance Company Limited,

Defendanh

Defendant has filed a motion for summamggment. Doc. 36. The motion i$

fully briefed. The ®urt will deny the motior.
l. Background.

This is an insurance covgmadispute. Plaintiff's mperty was damagein a hail
and wind storm that occurred @rctober 5, 2010. Doc. 36 at Plaintiff maintains an
insurance policy with Defendan®Plaintiff submitted a claim for damage to skylights a
a claims adjuster visited thegmerty on October 16, 2010ld. at 2-3. The adjuster
“noted the roof of all fou(4) buildings was irgood condition anfbund no hail damage
to the mineral surface sheet of the rootyd “found no damage any of the exterior
surfaces of the insured buildingsld. at 3. Defendant pai#i12,831.24 to repair damag

to skylights and turbines based the adjuster’s estimatéd.

~ ! The requests for oral argument are deriedause the issues have been fu
briefed and oral argument witiot aid the Court’'s decisionSee Fed. R. Civ. P. 78(b);
Partridge v. Reich, 141 F.3d 920, 926 (9th Cir. 1998).
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Several months later, Plaintiff submdta quote from S & L Construction for
$281,805.81 to “recoat the ising roof and paint the exterior of all buildings][.]id.
Defendant retained an engineering firm toatoindependent inspection of the property,
and the independent engineer, Terry Tayfogncluded that the paint coating on the
exterior faces of the concrete walls . were not damaged by hail impact” and that
“neither hail nor wind necessitated aro®f of any of the buildings[.]”Id. at 3-4. Mr.
Taylor did identify a nine-fooby fifteen-foot section of theoof that had storm damage.
Id. at 4. Defendant then “paally denied Plaintiff's claimto re-coat/re-paint the walls”
of Plaintiff's buildings because the damagas “due to long-term deterioration” not
covered by the policyld. It also denied Plaintiff's clan to re-coat the roofs because the
wind and hail did not cause dageato the entire roof, but dajree to pay for repairs ta
the section identified by Mr. Tayloid.

Plaintiff then hired a public adjusty company and later submitted reports frgm
Becker Engineering and MDMN)esign Group, both hired biye public adjuster, which
opined that “the integrity of the roofs at Scottsdale Conde w@mpromised by the
impact of hail and that the roof nemtito be completely replaced.ld. The public

adjuster submitted to Defendantproof of loss totaling $89863.40 to replace the entire

AY”4

roofs at all buildings . . . as well as reat/re-paint all walls of every building.r'd.
A re-inspection was conducted in FebrudaBi3 with Mr. Taylor and the publig
adjuster presentld. at 5. Mr. Taylor maintainetlis previous position and Defendant
reasserted its denial of coverage on May 21, 20#13. Plaintiff commenced this actiorn
in August 2013. The Court cently dismissed Plaintiff'sclaims for breach of the
covenant of good fth and fair dealing ahpunitive damages pursuao a stipulation of
the parties. Doc. 44.
. L egal Standard.
A party seeking summary judgment “bears the initial responsibility of informing
the district court of the basis for its moti@nd identifying those portions of [the record]

which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
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Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary judgment is appropriate if| the

evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@atl the movant is entitled to judgment as

matter of law.” Fed. R. Civ. P. 56(a). ®rdisputes over facts that might affect th

o @ q

outcome of the suit will preclude the ento§y summary judgment, and the disputs
evidence must be “such that a reasonabie gould return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

[11. Analyss.

The parties agree that Plaintiff bearg thurden of provinghe existence of a
contract, its breach, and resulting damag8se Graham v. Asbury, 540 P.2d 656, 657
(Ariz. 1975). Defendant argudakat “Plaintiff has utterly failed to establish any facts
supporting an alleged breach aintract claim.” Doc. 36 at 6The Court doesot agree.
Plaintiff has submitted evidence the form of an expert port which indicates that the
October 2010 hail and wd storm caused damage to thefs, necessitating replacement,
caused damage to the condenser coils chitheonditioning units, and that the damage |to
the roof has in turn caused water damageedartterior of the buildigs. Doc. 42-7 at 12.
Defendant does not address thigert report in its reply Defendant instead relies on a
statement made by Plaintiff's 30(b)(6) deponent, Dr. Me8tlomer, that he had ng
knowledge that anyone from Defemdlacted in violation of angontract. Doc. 45 at 2.

In light of the evidence prested by Plaintiff's expertthis statement does not entitl

D

Defendant to summary judgment.

Defendant does not dispute that it igjueed to provide coverage for damade
caused by the October 2010 storm. Plaithigf presented evidentteat the damage from
the storm was far more extensive than the payments rebasved from Defendant. Mr,

Taylor's findings, presnted by Defendant, reach the ogip® conclusion. This is 4

genuine issue of material fact that ptetds summary judgment. A reasonable jury could
conclude, based on Plaintiff's evidence, tBafendant breachedahnsurance contract

by failing to pay for overed damage caused by the 2@idrm. The Court will deny

-3-




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0o N o o0 A WON P O ©O 0N O D W DN B O

Defendant’s motion for summajydgment on Plaintiff's breach of contract claim.
IT IS ORDERED that Defendant’'s motion for sumary judgment (Doc. 36) is
denied.
Dated this 18th day of August, 2014.

Nalb ottt

David G. Campbell
United States District Judge




