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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

John Kristoffer Larsgard, No. CV 13-01747-PHX-SPL (JFM)
Plaintiff,
VS. ORDER

Corizon Health, Inc.
Defendant.

Plaintiff John Kristoffer Larsgard, thugh counsel, brought this civil rights

Complaint under 42 U.S.C. § 1983 agaimstfendant Corizon Hath Incorporated
(Corizon), a private corporation contractedptovide medical sereves for the Arizona
Department of Corrections (ADC) (Doc. 1Before the Court is Corizon’s Motion fol
Summary Judgment (Doc. 32).

The Court will deny the motion and diteCorizon to file a new summary
judgment motion.
l. Background

In his Complaint, Larsgard set forth dwcounts for relief. a medical-care clain]
under the Eighth Amendment (Count I) aadyross negligence/negligence claim undg
state law (Count Il) (Doc. 1 1 36-56). Larsgalldged that when he entered the ADC
April 2012, he had a pre-existing spinalnddion that caused chronic, severe pai
muscle spasms, and seizurigs { 14). He claimed that in December 2012, he suffere

seizure, fell out of bed,nal injured his neck and spin&l.(11 14-15). The fall causeq

50

b

er

in

da
|

Dockets.Justia.c


http://dockets.justia.com/docket/arizona/azdce/2:2013cv01747/801928/
http://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2013cv01747/801928/50/
http://dockets.justia.com/

© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

further nerve damage and left him pdlyiaparalyzed, and shortly thereafter, h

underwent emergency surgery on his neck and sming[{ 15-17, 19). According tg

e

Larsgard, following surgerythe treating neurosurgeon, Dr. Ali A. Baaj, recommended

that Larsgard see a pain-maaagent specialist for his chranisevere pain and receiv

follow-up treatment within 3@ays, including MRI/CT scansp that a neurologist could

evaluate whether his spine was properlalimg and the bolts in his neck and spine

remained in placeid.  20). Larsgard alleged thdéspite these recommendations,

was not returned for flow up until late July 203, six months later, and at that time, the

x-rays and MRI imagingkad not yet been takeid (] 21).
Larsgard averred that as of the datéhis Complaint (Augst 23, 2013), he had

not seen a pain management speciébishis chronic, severe paird(  22). He further

11%

ne

averred that his medication is ineffective anddequate to control his seizures, musgle

spasms, and neuropathic pain, and the medicdhat is provideds routinely out of
supply or discontinued for non-medical reasadg.(

Larsgard seeks injunctive and declanat@iief for the allege Eighth Amendment
violation ((d. 11 40-46). Specifically, he requesan injunction against Corizon t¢
(1) perform the requisite imaging studies of hieck and spine; (2) refer him to a pa
management specialist; and (3) timely administer his medications (Doc. 39 &
Larsgard also seeks comgatory and punitive damages and costs (Doc. 1 1 57-60).

Corizon moves for summary judgmentyon the EightrAmendment claimdee
Doc. 32). It argues that (1) there is no ewice it denied adequate medical care or |
the culpable state of mind raged for deliberate indifferere and (2) Larsgard merely
presents a difference of opinion regarding treatment (Doc. 32).

In his opposition, Larsgard concedésmt Corizon has pernfmed the requisite
imagings; therefore, that particular requestifgunctive relief is moot (Doc. 39 at 2).

[I.  Summary Judgment Standard

A court must grant summary judgment thie movant shows that there is no

genuine dispute as to any maéfact and the movant entitled to judgment as a matte
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of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret/7 U.S. 317, 322-23

(1986). The movant bears the initial respoitisjoof presenting the basis for its motiof

and identifying those portions of the recotdgether with affidavits, that it believes

demonstrate the absence of a genuine issue of materiaCrlotex 477 U.S. at 323.
If the movant fails to carry its initiddurden of productionthe nonmovant need

not produce anythingNissan Fire & Marine Ins. Co., Ltd. v. Fritz Co., In@10 F.3d

1099, 1102-03 (9th Cir. 2000). But if tmovant meets its initial responsibility, the

burden shifts to the nonmovant to demonsttlageexistence of a factual dispute and th
the fact in contention is matal, i.e., a fact that mightflect the outcome of the suit
under the governing law, and thtae dispute is genuine, i.¢he evidence isuch that a
reasonable jury could returnverdict for the nonmovantAnderson v. Liberty Lobby
Inc., 477 U.S. 242248, 250 (1986)see Triton Energy Gp. v. Square D. Cp68 F.3d
1216, 1221 (9th @i 1995). The nonmovamteed not establish a material issue of fa
conclusively in its favorFirst Nat'l Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 288-
89 (1968); however, it must “come forward wipecific facts shoimg that there is a
genuine issue for trial.”"Matsushita Elec. Indus. Coltd. v. Zenith Radio Corp475

U.S. 574, 587 (1986) (internal citation omittespeFed. R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fuimn is not to weigh the evidence and

determine the truth but to determine whetthere is a genuinissue for trial. Anderson
477 U.S. at 249. In its analysis, theudomust believe the nonmovant’'s evidence a
draw all inferences in the nonmovant’s favad. at 255. The court need consider on
the cited materials, but it may consider any othaterials in the recordFed. R. Civ. P.
56(c)(3). Where the plaifiti seeks injunctive relief, theourt may also considef
developments that postdate the motions terd@ne whether an injunction is warrantes
Farmer v. Brennan511 U.S. 825, 846 (1994).

1. Relevant Disputed and Undisputed Facts

In 2009, Larsgard underwent posteriorveeal fusion surgery in Germany (Doc|

33, Def.’s Statement of Fac{®SOF { 2); Doc. 40, Pl.’s Controverting Statement
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Facts (PCSF) 1 2). In Decearh2012, while in ADC custgd Larsgard fainted in his
cell and hit the back of his head, which causpper extremity pargstsia and neck pain
(DSOF 1 3; PCSF 1 3). This pain was exhated on January 1, 2013, when Larsgg

ard

turned his head andst consciousnessd(). He was taken to the emergency room and

later admitted to th&niversity of Arizona Medical Ceat, where x-rays revealed a C
fracture (Doc. 40, Pl’s Statement of Fa¢PSOF) 1 & Ex. 1 (Doc. 40-1 at')s)

Larsgard underwent a postaricervical fusion and lamimgomy performed by Dr. Ali
Baaj (DSOF § 3; PCSF 1 3). Thereafter, January 11, 2013, Larsgard was transfert

to a rehabilitation facility, and Dr. Baaj poetbed a list of medicains, which included

narcotics and benzodiazepines (DSOF 1 4; PCSF fuUpon Larsgard’s discharge, Dr.

Baaj recommended he returrr follow up 3 weeksafter surgery, and a typical follow ug
Is usually 2-3 weeks after sany, then again at 3 months, and then at 6 months (P(
18)¢

Larsgard received pain managementtimemt post-surgery at the Medical Cent
and the rehabilitation facility; however, the fi@s dispute whether this pain managems
treatment was with a specialist (PSOF | 2; @i&cy 2). Dr. Baaj has recommended p3

management treatment since the surgery (PSOF | 2; Doc. 42 at 2).

' Additional citation refers to the docunieand page number in the Court’s Ca:
Management/Electronic Case Filing system.

? Corizon objects to parts of PSOF { 1 anthe of the Exhibits cited in support g
PSOF 1 1, however, there are no objections to the assertion that Larsgard suff
fractured cervical spine or to Exhibit 1 eDoc. 42 at 1).

® The list of prescribed medications inded the following: Tramadol, Salsalate

Phenytoin, Nortript\B/I_ine, Neurontin I& known as Gabapentin), Clonazepat
Citalopram, Senna, Bisacodyle, Docusate,phore tablets and Dilaudid tablets for pai
and Robaxin and Soma for musclasms (DSOF | 4; PCSF 1 4).

* Corizon objects t®CSF T 8 on the grountisat PCSF 1 8 doewmt really dispute
DSOF 1 8, it is actually a separate statensgiact, it contains improper arguments, ar
it does not include citation to the record $ome arguments (Doc. 42 § 5). The objecti
iIs overruled. PCSF {8 disputes anpigassion presented in DSOF {8 regardi
Larsgard’s follow up, and thasserted facts are supported by the cited medical re
(seeDoc. 40, Ex. 9 at 9, 11-12 (Doc. 40-9 at 9-12)).
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On February 11, 2013, taf Larsgard’s return t@rison, prison physician Dr.
Kevin Lewis noted that in adtbn to the MS Contin (morphe) prescribed by Dr. Baaj
for post-surgical pain, Larsgalthd a history of taking a higtose of opioids from 2009
(DSOF § 6; PCSF 1 6). Prior Inds incarceration, Larsgard w#reated by a physician in]
Norway for chronic, severe neck pain (PSOF ¥ 3The Norwegian physician triec
alternative treatments and pamedications but determined that a combination of opio

and benzodiazepines was thrdy effective treatment fdrarsgard’s severe paird().

On March 4, 2013, Corizon assumedecand treatment of Larsgard when |i

replaced Wexford as the contragdtentity with the $tte of Arizona to provide healthcar
services to inmates (Doc. 32 at 4 n. 1).

Corizon states that Dr. Lewis attemptiedwean Larsgard off of the high dos
opioid analgesics and, in an April 2013 aiwal note, documented that Larsgard “
highly resistant to weaaoff opioid analgesics. My goal is gradual wean to lowest tips
maintain function” (DSOF § 7)Larsgard states that Dr. Lewis advised him that Coriz

ordered Dr. Lewis to discomtie morphine pain medicati per its policy (PCSF T 9).

> Corizon objects to PSO¥ 3 because it is supporteg the declaration of Dr,
Stokke, Larsgard’s former dating physician in Norway; Corizon asserts that t
declaration is improper, laclksundation, and was not previdyslisclosed (Doc. 42  3).
There is nothing in Rule 56 s_ug?estmg tiitlavits used to oppse summary judgment
must have been previously disclosed, and Cogxo_mdes no legal authority to suppol
that at summary {gdgment, Larsgard is limitedevidence discloseduring discovery.
SeeFed. R. Civ. P. 56(c)(1)(Aand (4). Further, Dr. Stokks declaration establishes
ersonal knowledge and provides backogrd regarding Larsgard’s conditiofseeFed.
. Civ. P. 56(c)(4). Thebjection is overruled.

® Corizon objects to PCSF7on them?_rounds thdahe assertions therein rely o
Larsgard’s declaration and “the declarationlisputed as it repeatedly makes stateme
without foundation and which contain hearsgipoc. 42 1 45). Larsgard’s statemen
satisfy the requirements of Rule 56(c)(@)eclaration must be made on persor
knowledge and set out facts that woul issible in evidence). Also, Corizon’
objection that the declaration “repeatedhakes statements” lacking foundation ar
containing hearsay o general. The Court will onlgonsider specific objections td
identified paragraphs with the declaration.SeeReinlasoder v. City of ColstrjCV-12-
107-BLG, 2013 WL 6048913, at *7 (D. Moov. 14, 2013) (unpdished) (“objections
[] must be stated with engb particularity to permit th€ourt to rule”. For these
reasons, Corizon’s objection is overruled.
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Larsgard states that his pain medication l&dy “ran out,” whichcaused him to suffer
severe bouts of paind().

Larsgard was not seen by Dr. Baaj follow up until July26, 2013 (DSOF ¢ 8;
PCSF 1 8). At this appointment, Dr. Baajetbthat Larsgard had no post-op x-rays
he ordered that an x-ray amdagings “be performed immedey” and that a disk with

the results be mailed to the dmpital neurosurgery clinicid.)). He also ordered thaf

Larsgard follow up with the neurosurgerine in 6 months for a cervical spine CT

(DSOF 1 8).
On August 20, 2013, lkkagard saw prison NursBractitioner Richard Ungen

(DSOF 1 9). The medical record from this amnaer reflects that the two discussed pdli

management and that Larsgard stated hehige pain was under control with morphin

sulfate (MS Contin) but he requested diarepg@®alium) for muscle spasms (Doc. 33

Ex. L (Doc. 33-1 at 23)). lagard was already on diazepabut Unger increased the

dosage and also submitted a consult request@adr af the cervical Spe in 6 months per
Dr. Baaj's requestid.; PCSF 1 9). Thereatfter, a tilization Management” physician
reviewed Larsgard’s medicati history, determined thdtis medication combination
with diazepam was a dangerous combinataond ordered that the dosage be reducec
prevent any adverse reaction (Doc. 40, Ex. 10 (Doc. 40-10 at 1)).

Defendant states that on August 22120x-rays were ordered for Larsgard
cervical spine, as requested by Dr. Baaj (DSOF { 10).

On September 11, 2013, Larsgard met WithDimitri Catsaros at the prison; Dr

Catsaros ordered that the MS Contin (manphbe continued (DSOF § 11; PCSF  11)|

On October 18, 2013, an MRI and CT tbe cervical and tiracic spine were
performed (DSOF | 12; PCSF § 12). The ltssueceived on December 3, 2013, stat
that the hospital chose not perform the x-rays; that the C3can showed a healed an
aligned cervical spine and an unremarkaht@dcic spine; and thatetal placements in

the spine created distortion and preveraeaccurate MRI reading (DSOF | 12).
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On November 26, 2013, rreurological consult was ordered; the consult requ
was approved on December 5, 2013Hmw Medical Director (DSOF { 13).

On March 10, 2014, pursuant to thensolt request, Larsgashw Dr. Baaj, and
Larsgard reported that his pain symptoms had improicked FCSF § 13). Dr. Baaj
determined Larsgard had full range of motajrthe neck withoupain and “shows good
alignment”; he noted that the C6/7 dtare had healed; he recommended p3
management; and he noted thatfurther follow up was meled (DSOF { 13 (in part) &
Doc. 33, Ex. Q (Doc. 33-1 at 37)).

On March 18, 2014, Larsgard reportedtthe suffered a seire and complained
of neck pain; he was transfed to the University of Arizona Medical Center emergen
facility (DSOF § 14; PCSF 1 14). New CTass were taken of Larsgard’'s head a
neck, and all findings were negative for abnormalities. (

On March 27, 2014l arsgard was transferred the ADC Yuma facility (DSOF
1 15; PCSF 1 15).

On April 3, 2014, Larsgardaw Dr. Elijah Jordan #éhe prison (DSOF § 16; PCSH
1 16 (in part)). Dr. Jordan aded Larsgard that it was time wean off of the narcotic
medications and replace them with non-naccmedication; Larsgard was apprehensi
to changes because his medications were a@omfortable level, although he als

complained of neck paind). Dr. Jordan ordered a tapagidown of MS Contin over a

period of 4 weeks and startprescriptions for Effexor anddglofen, which act as muscle

relaxants (DSOF § 17).

"In PCSF 1 16, Larsgard asserts that>éffes known to induceeizures, and asks

the Court to take judicial notice o& website, “PDRhealth” at www.pdrhealt
.com/drugs/effexor, and the information praaadtherein about Effexor. Corizon objec
generally to PCSF 9 16; however, it is red¢ar whether it objects to this specifi
statement and website citatigDoc. 42 9 11). Nonethelegbe Court will not consider
the asserted fact because there is no seateor affidavit from a physician to SupPOI
that Effexor was contraindicated for Larsgalae to the risk of seizures or any of th

other risks listed.See In re Homestore.coninc. v. Sec. Litig.347 F. Supp. 2d 769, 782

(C.D. Cal. 2004) (finding prinbuts from a web site inadmissible at summary judgm
because they were not peojy authenticated by anffaavit from someone with
knowledge);see also Barcamerica Intl USFrust v. Tyfield Imps., Inc289 F.3d 589,
593 n. 9th Cir. 2002) (“guments and statements of counsel are not eviden
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On April 10, 2014, Larsgard saw Didordan again, at which time Larsgaf
reported that he did not fealell and he had sufferedifding episodes, and he ha

vomited after taking his medications (DSOR8] PCSF { 18). Dr. Jordan discontinug

Effexor and replaced it with [Pakote (DSOF | 18). A couptkiays later, Dr. Jordan alsc
prescribed Pamelor (DSOF 1)190n April 16, 2014, a nurseotified Dr. Jordan that

Larsgard refused his daily dosage of DOeya due to intolerance of the medication;

therefore, Dr. Jordan continued tapering dadve narcotics and discontinued Depakd
and replaced it with Alph Lipoiécid—a non-narcotic medicationd(). Dr. Jordan also
prepared a consult request fgolaysician for pain managemeid.j.

On May 7, 2014, Larsgard again saw. Dordan; Larsgard awplained of pain,
discomfort, and hypoglycemic symptomsSOF { 20). The medical note from th
appointment reflects that Ddordan planned to prescriberiga (Doc. 42, Ex. 2). The
Lyrica prescription was subtted and, shortly thereafteDr. Jordan received the
alternative recommendation of an equivalemédication, Neurontin (also known 3
Gabapentin) (Doc. 47 1 2). On Mayl, 2014, Dr. Jordan prescribe
Neurontin/Gabapentin, a non-patic medication, as a replacement pain medication
lieu of Lyrica (d.; PCSF { 19).

Meanwhile, on May 15, 2014, the requést an off-site onsultation for pain
management was approved (DSOF | 22).

On May 21, 2014, Larsgambmplained of amncreased heart rate and appeared
have possible tachycardia issues, s@® tRamelor prescription was immediate
discontinued (DSOF { 21). But Larsgard was administered Pamelor for two more
(PCSF { 21).

On May 23, 2014, Larsgard began reoeg the Neurontin/@bapentin; however,
it provided no relief (Doc. 40, Ex. 8, tsgard Decl. I 20 (Doc. 40-8 at 4)).

On June 3, 2014, pursuantthe off-site consultatiorequest, Dr. Kevin S. Ladin,

a physician board certified in pain mediciard physical medicine and rehabilitatiof

(internal quotation omitted).
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examined Larsgard (Doc. 4&x. 7, Ladin Decl. Y 1-2 (@. 40-7 at 1)). In his

subsequent report, Dr. Ladin stated thatsgard has suffered significant nerve damage

and has incomplete spinalrdanjury, resulting in degitimate pain syndromed(, Ex. 6
at 6 (Doc. 40-6 at 6)). Dr. Ladin recomnded that Larsgard receive treatment f

chronic pain management consistent vilte underlying pathophysdogy of his pain,

including a combination of a neuropathic analgesic medication like Neurontin combinet

with an antidepressa like Cymbaltai@.). He further stated thabpical analgesics like

Baclofen can be utilized as a muscle relaxahj.( Dr. Laden recommended against the

use of opioid or benzodiazepimeedications because theyvkanot been shown to be

beneficial in neuropathic pain syndronamd have a high risk of dependency a
addiction {d.). Dr. Ladin also opinethat it is medically necessafor Larsgard to be
treated by a pain management specialist witieggnce in spinal ¢d care and physical
medicine {d., Ex. 7, Ladin Decl. 1 3-4 (Doc. 40-7 at 1-%)).

In early June 2014, agscription for Cymbalta was written; however, for reasd

unknown, Larsgard did not receive this noadion (Doc. 43 { 4; Doc. 47 14). Dr.

Jordan has prescribed an equivalent meidica Prozac, which Larsgard is currently

taking (Doc. 47 1 4).
On July 9, 2014, Baclofewas discontinued (Doc. 43 1 1; Doc. 47 §1). Coriz

states that it was discontinued at Larsgarétpiest (Doc. 47 1 1). Larsgard disputes tf

he ever requested to be takaff Baclofen as it was the only muscle spasm pain relief

was taking (Doc. 48 | 2).
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®1nits r(ﬂoly, Corizon argues that Dr.dia's declaration is deficient because
was not timely disclosed, it is improper as an e

ert opinion, and it is without foun:|atior

X
(Doc. 41 at 3-4). To the extent Corizoneatis to Br. Ladin’s declaration, the objection

Is overruled. The declaration satisfies Rule 56(c)(4), and prior disclosure of a decl
used to oppose summary judgment is not requiteeen. 5. Also, Corizon is incorrect
that it is not clear whether Dr. Ladin is refeg to Larsgard’s past or present treatmg
needs; his recommendations umb¢ no use of the past tenand are clearly referring tc
present treatment needs (Doc. 40-7 at 1-2).
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IV. Discussion
As mentioned, Corizon is a private entity contracted with $ttate to provide

medical services to prisoneegeDoc. 33 at 3 n. 1). Taipport a § 1983 claim against

o

private entity performing a tréicbnal public function, suclas providing medical care tg
prisoners, a plaintiff must allege facts sopport that his constitutional rights werne
violated as a result of a policy, decisiarr, custom promulgated or endorsed by the
private entity. See Tsao v. Desert Palace, |m898 F.3d 1128, 11389 (9th Cir. 2012);
Buckner v. Torp116 F.3d 450,%R (11th Cir. 1997) A private entity is not liable simply
because it employeddividuals who allegedl violated a plaintiff’sconstitutional rights.
See Tsa0698 F.3d at 1139. Thewek, Corizon can only be loeliable under § 1983 for
its employees’ civil rights deprations if Larsgard can show that an official policy or
t

custom caused the constitutional violatiddee George v. Sonoma Cnty. Sheriff's Dep
732 F. Supp. 2d 922 (N.D.Cal. 2010) (a®'s survivors filed a § 1983 action for
inadequate medical care, and court found tharivate corporatn could not be held
liable for plaintiffs’ injuries because they cdutot show that the @lations occurred as 4
result of a policy, decision, or custonoprulgated or endorséday the private entity).

To maintain a claim against Corizon as entity, Larsgard nsit meet the test
articulated inMonell v. Dep’t of Soc. Sery2l36 U.S. 658, 690-94 (197%ee Tsap698
F.3d at 1139 (applyinlonell to private entities). The geisite elements of a § 1983

claim against a private entity performing a state function are: (1) the plaintiff jwas

deprived of a constitutional right; (2) the entitgd a policy or custn; (3) the policy or
custom amounted to deliberate indifferenceh® plaintiff's constitutional right; and (4
the policy or custom was e¢hmoving force behind the constitutional violatioklabe v.
San Bernardino Cnty., Depodf Pub. Soc. Sery237 F.3d 1101, 1110-11 (9th Cir. 2001)).
The limitations to liability established Monell apply even where the plaintiff seeks only
prospective relief andot money damaged..A. Cnty., Cal. v. Humphrie$62 U.S. 29,
131 S. Ct. 447450-51 (2010).
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A. Constitutional Deprivation
1. Governing Standard
Under the Eighth Amendment standardpresoner must demonstrate “deliberaf
indifference to serious medical needsJétt v. Penner439 F.3d 1091, 1096 (9th Cir
2006) (citingEstelle v. Gamble429 U.S. 97, 1041976)). There are two prongs to th
deliberate-indifference analysis: an objectivensgiard and a subjective standard. First
prisoner must show a “serious medical needett 439 F.3d at 109¢citations omitted).
A “serious’ medical need exists if the failute treat a prisoner’sondition could result
in further significant injury or the ‘unnecessary and mtan infliction of pain.”
McGuckin v. Smith974 F.2d 1050, 1059969th Cir. 1992), overtad on other grounds,
WMX Techs., Inc. v. Millerl04 F.3d 1133, 1136 (9th Cir. 1997) (en banc) (inter
citation omitted). Examples ohdications that a prisondras a serious medical nee

include “[tlhe existence of an injury dh a reasonable doctor or patient would fir

important and worthy of comment or treatrjghe presence of a medical condition that

significantly affects an individual's daily tagties; or the existence of chronic an
substantial pain."McGuckin 974 F.2d at 1059-60.

Second, a prisoner must show that tefendant’'s response to that need wW
deliberately indifferent. Jett 439 F.3d at 1096. An official acts with delibera
indifference if he “knows of and disregards extessive risk to inmate health or safet
the official must both be aware of factsrfravhich the inference could be drawn that

substantial risk of serious harm exisaed he must also draw the inferencd=armer,

511 U.S. at 837. ‘ison officials are deliberately different to a prisoner’'s serious

medical needs when they deny, delay, ormntitmally interfere withmedical treatment,”
Hallett v. Morgan 296 F.3d 732, 744 (9tRir.2002) (internal citations and quotatio
marks omitted), or when they fail to respoto a prisoner’s pain or possible medic
need. Jett 439 F.3d at 1096. Buhe deliberate-indifference doctrine is limited; g
inadvertent failure to provide adequate mneatlicare or negligencen diagnosing or

treating a medical condition does noppart an Eighth Amendment claimVilhelm v.
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Rotman 680 F.3d 1113, 1122 (9t@ir. 2012) (citations omitted). Further, a me
difference in medical opinion does nestablish deliberate indifferenceJackson v.
Mclintosh 90 F.3d 330, 33®th Cir. 1996).

Where the plaintiff seeks injunctive religf prevent a substantial risk of seriod

injury from becoming actual na, the deliberate indifferenadetermination is based of

the defendant’s current conducEarmer, 511 U.S. at 845. Thus, to survive summary

judgment, the plaintiff “must come forwawith evidence from whie it can be inferred
that the defendant-officials wea the time suit was filed, and are at the time of summ
judgment, knowingly and unreasonably disrelgay an objectively intolerable risk of
harm, and that they witlontinue to do sol[.]’ld. at 846.

Even if deliberate indifference is showtn, support an Eigh Amendment claim,
the prisoner must demonstrate harm caused by the indifferdet439 F.3d at 1096;
see Hunt v. Dental Dep’'865 F.2d 198, 200 (9th Cir9&9) (delay in providing medical
treatment does not constituEgghth Amendrent violation unless d&y was harmful).
And to support a preliminary injunction for sjfecmedical treatment, the plaintiff mus
demonstrate ongoing harm or the preédbreat of irreparable injurySee Conn. v. Mass.
282 U.S. 660, 674 (1931) (an injunction asly appropriate “to prevent existing o
presently threatesd injuries”); see Caribbean Marine SerCo., Inc. v. Baldrige844
F.2d 668, 674 (& Cir. 1988).

2. Deliberate I ndifference

Corizon makes no argument that Larsgaoindition does not constitute a seriol
medical needseeDoc. 32). Indeed, the record esfts that Larsgard’s condition cause
him chronic and severe pain and that madpersonnel found &icondition worthy of
attention and treatmentSee McGuckin974 F.2d at 1059-60The analysis therefore
turns on whether the response to Larsgaskrious medical mel was deliberately
indifferent; specifically, whethrehe failure to prode pain managemeftreatment with a
specialist and whether the changes to asdagitinuation of certain medications amoun

to deliberate indifference.
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Refusing to follow the advice of aetating specialist may evidence deliberg
indifference. See Snow v. McDanje681 F.3d 978, 988 (9th Cir. 2012) (where tf
treating physician and specialist recommended surgery, a reasonable jury could cg
that it was medically unacceptable for the mi@ating, non-specialist physicians to der
recommendations for surgery), oveediin part on other groundBeralta v. Dillard 744
F.3d 1076, 1082-83 (9th Cir. 2014pnes v. Simekl93 F.3d 485, 490 (7th Cir. 1999

(the defendant physician’s refusal to feWlathe advice of treating specialists could

constitute deliberate indifference to seriousdioal needs). In addition, a failure t
competently treat a serious medical conditewven if some treatmeérs prescribed, may
constitute deliberate indifference in a particular ca3¢iz v. City of Imperigl884 F.2d
1312, 1314 (9th @i 1989) (“access to medical staffiseaningless unless that staff
competent and can rerrdeompetent care”)see Estelle429 U.S. at 105 & n. 10 (the
treatment received by a prisoner can bebsa that the treatemt itself manifests
deliberate indifference).opez v. Smith203 F.3d 1122, 1132 (9%Gir. 2000) (prisoner
does not have to prove that he was completely denied medical care).
a. Post-Surgery Treatment

The Court first addresses Larsgard’'stpaeatment and whether it constitutg
deliberately indifferent care. The undisputadts show that in Jaary 2013, Larsgard
underwent emergency surgery on his spine ([38¢ DSOF 1 3); the surgeon, Dr. Bag
directed that Larsgard shouleturn for followup within 3 weeks aftesurgery (Doc. 31,
Ex. 1 (Doc. 13-1 at 3)); yet,arsgard was not taken forshiirst follow up appointment
until July 26, 2013—moréhan six months later and mdtrean four months after Corizor
assumed care for Larsgard (Doc. 33, DSO#).{ In addition, xrays that Dr. Baaj
specifically requested be performed beftre July 26 follow upappointment were not
done (Doc. 40, Ex. 9 at 5 (D0o40-9 at 5)). And, althougbr. Baaj recommended at th;
July 26 follow up that x-rayand imagings “be performathmediately” and the results
mailed to him, the imagings were not done until October 2@l3{( 12 (Doc. 40-9 at
12); Doc. 33, DSOF { 12)Also, Dr. Baaj recommended ipamanagement post surger
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(Doc. 40-1 at 10), and one post-sgaji note documenting pain manageme
recommendations states “f/u [with] outpatient chronic pain MB.” gt 25 (Jan. 3, 2013
post-op pain management calismed. record)), which, whemaking all inferences in

Larsgard’s favor, supports thimilow up with a pain manageent physician or specialis

was recommended. Even assuming thadpacialist in pain management was npt

recommended, as Corizon argues, its own asserted facts show that the firs
management appointment or “discussion’swaot until August 202013 with Nurse
Practitioner Unger (Doc. 33, DSOF 1 9).

In light of these substantial delays following the treating specialist's
recommendations, there are material factugpputes whether, in 2013, medical staff w
deliberately indifferent to Lagard’s serious medical needsldaving his surgery. But,
as stated, even if deliberate indifferencesi®wn, to maintairhis Eighth Amendment
claim, Larsgard must demonstrdiarm caused by the indifferenceett 439 F.3d at
1096.

At his March 10, 2014 follow up appointnte®r. Baaj noted that Larsgard’s pai
was improved and he had good alignmenthaodware complications, and full range ¢
motion in his neck without pain (Doc. 3Ex. Q (Doc. 33-1 at 37)). Larsgart

acknowledges that despite the delays, he did not suffer complications post surgery,

he attributes to Dr. Baaj anlde hospital staff (Doc. 39 at 11). But the infliction of pajn

can constitute an Eighth Amendment viaatieven if a delay in treatment does n
impact further treatmentSee McGuckin974 F.2d at 1060Larsgard averthat upon his
release from the rehabilitation center in keoy 2013, his painantrol was “very good”
due to the combinatioaf medications he was receivingd® 40, Ex. 8, Larsgard Decl
19 2-3 (Doc. 40-8 at 1)). He states thafume 2013, his Clonapam was discontinued
and he began suffering severe muscle spasatgprevented sleeprfanore than a couple
of hours at a time for several weelntil he was prescribed diazepah § 6). At his

July 26, 2013 gmointment with Dr. Baaj, Larsga had progressive weakness ali

increasing pain in his neck thatevented sleep fanore than an hour at a time (Doc. 13
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1 at 14). But at his August 20, 2013 appwmient with the Nurse Practitioner, Larsgat
reported that his pain was manageable (38;.DSOF | 9; Doc. 40, PCSF 19). An
Larsgard declared that prior tos transfer to Yuma in Mah 2014, his “level of pain
control had been acceptable fmost of the day,” althougthere were 2-3 hours gap
between his morphine doses when painrobnvas inadequate and the diazepam dos:
was too low to entirely control muscle spasmds{ 7).

These facts demonstrate that there waeriod in June-July 2013 when chang
to Larsgard’s medication resulted in increasegscle spasms andcreased neck pain;
however, Larsgard’s own averments establistht before he moved to the Yuma facilit
in March 2014, his pain was, for the mpsirt, manageable. Consequently, although
record supports a material factual dispwieether medical personnel were deliberate
indifferent to Larsgard’s seus medical needs after surgery when they delayed treatr
recommended by Dr. Baaj, because Larsgaudnot show that he suffered harm as
result, his Eighth Amendment claifails as to his past treatment.

b. Current Treatment

To maintain his Eightthmendment claim for injunctive relie—specifically, hi
request for specialist care for pain managememrsgard must show that he is current
subject to deliberately indifferent treatmemtd that he is sufferg ongoing harm as g
result. See Farmer511 U.S. at 846.

Corizon asserts that since Dr. Baagesled Larsgard from further follow up car
it began transitioning Larsgatd non-narcotic medicatiorfer his own health and well-
being (Doc. 32 at 12). In support of its claihat this course of treatment is adequa
Corizon proffers the March 2@014 expert opinion of Dr. William R. Stevens, a bog
certified orthopedic surgeon, who reviewleaksgard’s medical records (Doc. 33, Ex.
(Doc. 33-1 at 74-75)). DrStevens opines that Larsgarccurrent pain medication

regimen is more than adequate for his choawiand that “pain management consultatic

might be medically reasonable”; however, itn®t medically imperative unless” efforts

to taper the opioid medications prove unsuccessfi). ( Corizon also asserts that
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referred Larsgard to a pain spéisia Dr. Ladin, on June 3, 20%4and Dr. Ladin agreed
that Larsgard should be weanefl opioid or narcotic paimedications (Doc. 41 at 4)
Corizon maintains that it isow following Dr. Ladin’s ecommendations; thus, Larsgar
cannot show that the current course of tresiinns medically unacceptable (Doc. 41 at
6).

In response, Larsgard contends that £wris staff is not qualified to address h
complicated medical needDoc. 39 at 7, 11). In hisedlaration, Larsgard states tha
since he arrived in Yuma in March 2014s imorphine dosages have not been provid
and he has been given varionsffective medications (Doc. 4&x. 8, Larsgard Decl. { 9
(Doc. 40-8 at 2)). The recoshows that some medicatiopsovided to Larsgard cause(
potentially harmful side effects, includinypoglycemia and tachycardia issues, whi
required replacement medicatigic. 33, DSOF | 20-21).

Larsgard also contends that his paircusrently not managebh At the time of

his declaration—May 31, 2014—Larsgard reépdrsevere pain that prevents him fro

sleeping more than 10 minutes at a time aterferes with most daily activities (Dog.

40, Ex. 8 1 10). At his June 3, 2014 appointinearsgard reportedngoing, severe pain
in his neck, left shoulder, and upper arm, and he statedhéhatain is sharp, stabbing
and aching in qualityid., Ex. 6 (Doc. 40-6 at)3. He further reportethat his pain is
only patrtially relieved with MS Contiand that nothing else has helpetl)( The Court

also notes Dr. Ladin’'s June 2014 diagnasiat Larsgard suffece significant nerve

° The Court notes that httugh Corizon referred Larsghto a pain specialist or
June 3, 2014, Corizon makes argument that the requésr an injunction for pain
management specialist care is ma®egDoc. 41 at 2, 4). Instead, Corizon argues t
specialist care for pain management is negfuired and thatfanrmana ement provided
by its licensed health staff medically appropriateséeDoc. 32 at 3, 9, 11-12; Doc. 41 g
1-2; Doc. 42 | 2? Further, Dr. Ladin stated in his report he was asked to servg
consultant specifically to comment on ether Larsgard requires MS Contin ar
diazepam (Doc. 40-6 at 6). MAnas stated, Corizon argues that Dr. Ladin’s sepa
declaration is improper and lacks foundatibecause it contairfio statement as to
whether the nature of care Dr. Ladin is n@gommending is relevatd now or some, if
any, times in the past” (Doc. 41 at 4). rf2zon’s arguments suggest that Dr. Ladin
consult was limited in scopend does not represent thaesialist care will be provided
in the future; therefordhe Court finds that the JuneZ)14 a_pPomtmetanth Dr. Ladin
does not moot Larsgard’s requestiain management specialist care.
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damage and has legitimate pain syndeoand components of both nociceptive a
neuropathic pain (Doc. 40, Ex. 6 at 6 (Doc-64at 6)). The infergce from this evidence

is that Larsgard is ctently suffering harm.

With respect to the neefdr specialist care, Larsgard submits his own expert

opinion, that of Dr. Harvinder S. Bedi, an orthopedmne surgeon, who reviewe(
Larsgard’s medical records lebruary 2014 (Doc. 39 at X1, Doc. 40, Ex. 16 (Doc. 40-

16 at 1-2)). Dr. Bede opinetthat it is imperative Larsgd obtain treatment from a

gualified pain management specialist dioe his chronic high dose pain medicatign

requirement (Doc. 40-16 at 1-2). Larsgaitdo relies on Dr. Ladin’s opinion that it i
medically necessary for Larggato be treated by a pamanagement specialist with
experience in spinal cord care and tlaaturse practitioner or general practition
providing pain management isappropriate given Larsgds complex condition (Doc.
40, Ex. 7, Ladin Decl|{ 3-4 (Doc. 40-7 at 1-2)). &hCourt notes that unlike Drs
Stevens and Bedi, who only reviewed Larsg medical records, Dr. Ladin reviewe
the medical recordand conducted an in-person inte@w and physical examination o
Larsgard (Doc. 33-1 at 74, Doc.46 at 1; Doc. 40-6 at 1-6)See Snow 681 F.3d at
987-88 (noting that the physms who denied recommended surgery for the prisoner
not examined or treated the prisoner).

On Corizon’s motion, the Court must maé# inferences in Larsgard’'s favor
Anderson477 U.S. at 255. When doing so,sDBedi and Ladin’s opinions support th
inference that pain management care byezigfist is medically necessary. At summa

judgment, the opinion of Corizon’s expert, Dre&ns, does not ovenmoe this inference.

See Snoywe81 F.3d at 988, 992 (finding that tthstrict court improperly concluded that

there was a mere disagreement of medicaliopiand, in doing so, failed to identify thg
triable issues of fact whether the defendamitlayed appropriate medical treatment
whether their course of treatment was mdticanacceptable). Because the denial
medically necessary treatmerminstitutes deliberate indifferencsee Estelle429 U.S. at

104-05, there exists a triable issue of faoncerning whether Corizon’s course ¢
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treating Larsgard’s current pain nee@dth non-specialist medical personnel
“medically unacceptable under the circumstances” and chosenrigtious disregard of]
an excessive risk fh.argard’s] health.” See Jacksqr®0 F.3d at 332.

B. Policy or Custom Amounting to Deliberate I ndifference

As discussed above, whether there igsoastitutional violation—in this case
deliberate indifference to serious medical reet the first of dbur elements to be
considered when determining whether an emityable under 8§ 1983Because there is g
material factual dispute on that first elerhethe Court must consider whether Corizg
had a policy or custom and, if so, whetheattpolicy or custom amounted to delibera
indifference and was the moving forbehind the constitutional violationMabe 237
F.3d at 1110-11;e2 Tsap698 F.3d at 1139 (private entiliable under 8 1983 only if
constitutional violation caused by a policy).

Corizon does not preseamy argument regarding tipelicy requirement, nor does
it show that Larsgard laskevidence to support this element of his claiBee Nissan
210 F.3d at 1102. In hisedlaration, Larsgard makes avfallegations regarding a policy
(seeDoc. 40, Ex. 8, Larsgard Decl. {1 4, 19 (D4@-8 at 1, 3); Doc. 43, Ex. 1, Larsgar
Supp. Decl. 11 4-5 (Doc. 43-2 at 1-2)), lemer, he was not onotice that he must

present facts and evidence of a policy or cudtoah amounted to deliberate indifference.

SeeKatz v. Children’s Hosp. of Orange Cnt28 F.3d 1520, 1534 {{® Cir. 1994) (the
nonmovant fails to satisfy its burden to showattthere is a genuine issue for trial only
the movant has placed it on proper notiéa)ans v. United Air Lines, Inc986 F.2d 942,
945 (5th Cir. 1993) (where the defendant’s summary judgment motion did not ad
many of the plaintiffs’ claimsthe plaintiffs were not on notice as to those claim
Accordingly, Corizon fails to meet itsitral summary judgment bden on this portion of
Larsgard’s claim.

In light of the material factual disputregarding whether ¢he is deliberate
indifference to Larsgard’s current sars medical need, ¢h Motion for Summary

Judgment will be denied.
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V. New Summary Judgment Motion Deadline

—+

A district court may enter summary judgm@n grounds not raised by a party if
gives notice and a reasonable titoerespond. FedR. Civ. P. 56(f)(2). In this case,
evidence and briefing regarding whether thexists a policy or custom and whether thE\t

policy or custom amounts to ldeerate indifference could be dispositive of the Eigh

—

Amendment claim and should bensidered before trial. The Court will therefore permi
Corizon to file a new summary judgment nootiaddressing the remaining elements for a
§ 1983 claim against an entity; specificall¥) whether Corizon tsaa policy or custom;

(2) whether the policy or custom amounts deliberate indifference to Larsgard’

UJ

constitutional right; and (3) whether the polioy custom was thenoving force behind
the constitutional violation.Mabe 237 F.3d at 1110-1keeHoffman v. Tonnemacher
593 F.3d 908, 911-12 (9th CR010) (a district court hasstiretion to permit successivs

motions for summary judgment).

\U

Any new summary judgment motion is lindtéo these three factors; the Couft
will not consider any arguments pertainingdeliberate indifference, which has already
been addressed. Further, because Qordid not move for summary judgment on the
state-law claim before the original dispo®-motions deadlinethe Court will not
consider any arguments for summary judgment on Cousedoc. 12, setting June 2
2014 deadline).

IT ISORDERED:

(1) The reference to éhMagistrate Judge withdrawn as to Defendant Corizon’s
Motion for Summary Jdgment (Doc. 32).

I
I
I
I
I
I
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(2) Defendant Corizon’s Motion fcisummary Judgment (Doc. 32)denied.
(3) Within 30 days from the date of this OrdeDefendant Corizon may file a new

summary judgment motion limited to the issuesioed in this Order.
Dated this 21st daof October, 2014.

-

Honorable Steven P/Han
United States District Jue
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