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Becurity Administration Commissioner Doc.

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Abdulbasit Abdullah, No. CV-13-01811-PHX-DGC
Plaintiff, ORDER

V.

gg%iw?rl\ <sion eSrm:-zcurity Administration
Defendan

Plaintiff has filed a motion for attorneyfes pursuant to the Equal Access
Justice Act (“EAJA"), 28 U.S.C§ 2412(d). The motion is ity briefed and no party has
requested oral argument. The Court will grant Plaintiff’'s motion.
l. Background.

Plaintiff applied for disability and suppfeental security insurance benefits g
March 5, 2010, alleging disdity beginning Januaryl, 2007. Doc. 1%t 2. After a
hearing on October 14, 2011, administrative law judge ALJ") issuedan opinion on
November 4, 2011, finding Plaintiff not disaldl A request for review was denied by tf
Appeals Council and the Al's opinion became the Comssioner’s final decision on
September 4, 2013. Doc. 15 at 2.

Plaintiff filed a complaint with this Qurt asking for review of the Commissioner’
decision. Doc. 1. On January 22, 20P4intiff filed its opening brief, as well as 4
motion to supplement the recondth additional evidence head already submitted to th¢

Appeals Council in 201,2ncluding an assessment from @eary. Docs. 30 at 2; 14
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Defendant acknowledged that these recdrdd not been addssed by the Appeals
Council and were relevant to the outcome ofrRifiis case. Doc. 30 at 2-3. As a result
Defendant filed a motion to remaond February 5, 2014. Dot6. Plaintiff opposed this

motion, arguing that remand was unnecessatlyirsstead seeking antl decision that he

was entitled to benefits. Dod8. Because this Courtund that there were several

outstanding issues requiring resolution befaraletermination of disability could be

made, the Court remanded the ctmefurther proceedings. Do20 at 3. Plaintiff now
seeks to recover costs and attorney’s feeslegal work perfamed through the time
Plaintiff's counsel was able to confer witm and confirm in writing Defendant’s offel
to remand. Doc. 29 at 5.

Il. Legal Standard.

Under the EAJA, the Court must award at&y’s fees to a prevailing party unlegs

the United States shows that its position Wssbstantially justified or that specia
circumstances make an award unjus28 U.S.C. 8§ 2412(d)(1)(A)see Gutierrez v.

Barnhart, 274 F.3d 1255, 1258 (9th Cir.200Bpres v. Shalala, 49 F.3d 562, 567 (9th
Cir.1995) (“The EAJA createa presumption that feesillvoe awarded to prevailing

parties.”). In this case, Plaintiff is agwailing party because éhfinal administrative

L4

judgment denying his application for beitefwas reversed and remanded for further

consideration.Gutierrez, 274 F.3d at 1257 (“An applicafor disability benefits becomes
a prevailing party for purposes tife EAJA if the denial oher benefits is reversed an
remanded regardless of whether disabbigynefits ultimately are awarded.”).

lll.  Was Defendant’s Position Substantially Justified?

Defendant argues that Plafhshould be denied costsd attorney’s fees becaus

the Commissioner’s initial defense of this gasefore seeking remand, was substantia|

D

y

justified based on the informaticavailable to her at the time. Doc. 30 at 4. Defendant

also argues that Plaintiff did not act witkasonable diligence when he submitted ft

records in question to the ppals Council on May 21, 20132 month after the deadline

set by the Appeals Councild. at 7-8.
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The Supreme Court has hélt a position may be substiafly justified “if it has
a reasonable basis in fact and lawierce v. Underwood, 487 U.S. 552, 566 n.2 (1988).

When determining whether the governmerniisition was substantially justified, the

Y

Court considers “both the government’'sgition position and # underlying agency
action giving rise to the civil action.Meier v. Colvin, 727 F.3d 867, 870 (9th Cir. 2013).

According to Defendant, WJithin two weeks of the Platiff's filing of evidence
showing that he had previoussybmitted Dr. Geary’s recotd the Appeals Council, the
Commissioner filed a motion voluntarily seeking remand to address Dr. Geary’s
records.” Id. at 7. But Plaintiff brought to Defielant’s attention on December 30, 2013
the absence of Dr. Geary’s medical reportghia administrative mrd. Doc. 31-2.
Plaintiff asked Defendant to stipulate thet could supplement éhrecord with these
documents. Id. Defendant indicated that it needeghe to investigate the record and
confirm that it was incomplete.ld. Plaintiff sought an unopposed motion, at the
suggestion of Defendant, rfoan extension of time tdile its opening brief while
Defendant was investigatingDoc. 12. The parties engaged in several weeks of email
correspondence concerning Plaintifidforts to supplem& the record. Id. at 1-7.
Noting that Defendant had notaghed any conclusions aboue tstatus of the record or
provided any response to Plaintiff's requessupplement, Plaintiff informed Defendant
that it would file the motion tsupplement and thapening brief. Doc. 31-2 at 1. Th{
motion and brief were filed on JanuaB2, 2014 (Docs. 1415), and Defendant

U

responded with a motion to remand, basedDr. Geary's uncomgered reports, on
February 5, 2014. Doc. 16.Thus, the question is wther Defendant’s continued
opposition to Plaintiff's claim, despite bgimdvised that the Appeals Council had failed
to consider relevant evidentiary reports, walgssantially justified. The Court finds that
it was not.

Defendant was informed of the missing reépdoy Plaintiff inlate December. It
provides no justificeéon for continuing to opose Plaintiff's claim until February. Not

does it provide any evidenceaththe Appeals Council wassgiified in its failure to

-3-
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consider Dr. Geary's reports or its ultimate @mf Plaintiff's claim, as will be further
discussed below.

IV. Did Special Circumstances Exist tdPreclude an Award of Attorney’s Fees?

In the alternative, Defendant argues tRkintiff's motion for costs and attorney’s

fees should be denied under the specialioistances exception. This exception “givs

‘the court discretion to deny awards wherguitable considerations dictate an award

should not be made.” Scarborough v. Principi, 541 U.S. 401, 423 (2004xi{ing
H.R.Rep. No. 96-1418, p. X1980)). Defendants contendati'Plaintiff's unexplained
month-late submission of Dr. Geary's rec®nould make an award of attorney fee
under the EAJA unjust[,]” andiould “reward counsel’s lactif diligence and effectively
send the message that Social Security claishattiorneys need naomply with agency
deadlines and instructions — and, in factymacover fees even e they create the
need for additional proceeds through their own failuréo comply with agency
deadlines and instructionsDoc. 30 at 10, 11-12.

Defendant emphasizes that Plaintiftl diot seek additiohdime to submit new
evidence or follow upto ensure that DrGeary’s records weregeceived by the
government. Id. at 9. But Plaintiff provides evehce that his cousksought a 30-day
extension to submit supportingidgnce to the Apmds Council. Doc. 31-1 at 2. In

accordance with this extension, severgdmrting medical documéhwere submitted on

May 21, 2012, including Dr. Gey’s medical reports. While Dr. Geary’'s reports were

not considered by the Appeals Council, otlecuments submittedagside them were

considered. Doc. 30 at 8. Therefore, Ritia submittal of evidentiary reports after the

initial deadline does not appear to have affected the ability of the Appeals Coun
review and address that information.

The Court finds no evidence in thecoed indicating thathe Appeals Council
found Plaintiff to have failed to exerciseas®nable diligence irubmitting these records
Additionally, Defendant does not contend tHaaintiff did not exercise reasonable

diligence in informinghe Commissioner of the Appeals Cails failure to consider Dr.
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Geary’s records or in seeking to supplemesetricord. Doc. 31-2 at 6. As discuss¢

above, Plaintiff first brought the absence [f. Geary’s reports in the administrativ
record to the attention of Defendant on Daber 30, 2013, asking Bendant to stipulate
that Plaintiff could supplement tmecord to include those documents.

Defendanturthercontendghat “Plaintiff and his attomy were arguably on notice
that the Appeals Council had tn@ceived Dr. Geary’'s recasdased on the conspicuou
absence of any mention of tieesecords in the Appeals Caul's denial of the request
for review, while the same notice explicithddressed the other four PDF files th
Plaintiff had submitted.” Doc. 30 at 9. Evancepting this alleged notice, it is uncle
how Plaintiff should haveroceeded other than infommg Defendant and filing for
review of the Appeals Council’'s decision, s did. The fact that the absence w
“conspicuous” only supports Plaintiff's contention that the Commissioner’'s contir
opposition to Plaintiffs compint until after Plaintiff filel his openingorief was not
substantially justified, as discussed above.

Finally, the Court is not comwed that an award of attey’s fees in this caseg
would encourage counsel to act without reabtendiligence in thduture. Plaintiff’s
counsel sought an extension to submit evidey reports, and theris no evidence that

the Appeals Council found Plaintiff to V& acted without reasonable diligenc

Furthermore, Plaintiff's counsel made smleefforts to bring the Appeals Council’'s

failure to the attention of Defendardnd to reach an agreement concerni

supplementation of the administrative meto Policy considerations also favar

encouraging the government tooperate with opposing s and timely respond tg
their requests. The Court cannot conclude that Defendant has met its burden tg
substantial justification ogxceptional circumstances.

V. Is the Amount of the Requested Fee Award Reasonable?

Counsel submitted an itemized statement 8hows he and his associate work

18.3 hours on the case, plus one hour for a ie@upport of the motion. Doc. 29-1 at 2.

Counsel also seeks $418.i83costs associated with filing fees and mailings$. Having
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reviewed counsel’s statement and hgwonsidered the fee award facteeg Hensley v.
Eckerhart, 461 U.S. 424, 429-30 (1983he Court finds that thistal of 19.3 hours is not
excessive. The Court will grafaintiff's motion and award $64.04 in attmey’s fees
and $418.93 in costs.

IT IS ORDERED:

1. Plaintiff's motionfor attarney’s fees (Doc. 29) igranted.

2. Plaintiffis awardedb4,082.97pursuant to the EAJA

Dated this 16th day of November, 2016.

Nalb Gttt

David G. Campbell
United States District Judge

! Plaintiff requests a cost of living incredse the billed hoursn accordance with
rates set by the Ninth CircuitSee United States Courts for the Ninth Circuit Statuto
Maximum Rates Under the Egual Access Jostice Act, http://mw.ca9.uscourts.
gov/content/view. php?pk_id=000000003Bhese increases are granted.
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