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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Carlos H. Moya, No. CV-13-01938-PHX-JJT
Plaintiff, ORDER

V.

Carolyn W. Colvin,
Defendan

At issue is Plaintiff Carlos Moya’s Afipation for Attorney Fees Under the Equa

Access to Justice Act (Doc. 3% which Defendant Caroly@olvin has filed a Response

(Doc. 41) and Plaintiff has filed a Reply (Doc. 44). For the reasons set forth below, th

Court grants in part and denies in part the application.
Plaintiff brought a Complatnin this Court for judial review of the Social

Security Administration’s deteination to deny his clainfior disability insurance and

Supplemental Security Income benefits (Db Defendant moved to remand the matter

to the Appeals Council of $Sso that it could vacate the ALJ’s prior decision and

instruct the ALJ to conduct @ novo hearing to consider adignal issues, specifically
including “whether Plaintiff’'s condition aa whole medically equaled Listing 1.05(B

which addresses situations in which the atapon of one or bothower extremities is

per se disabling.” (Doc. 23 p. 2.) Over &htiff's objection, the Court remanded thg

matter for ade novo hearing and a new opinion frothe ALJ. (Doc. 27.) Plaintiff

appealed to the Ninth Circuit, assertingattithis Court should have reversed and

remanded to SSA with instruction to compute and immedgiai@y benefits, and seeking

an order to this Cotto do just that.
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While the appeal to thdlinth Circuit was pendingthe ALJ held a hearing at

which he or she determined the evidence had showntifflai impairments met the

severity requirements for a finding of disability?laintiff thereafter withdrew his apped
and SSA began paying benefliased on the ALJ's new fimdy. Plaintiff now seeks
attorney’s fees under EAJA for both his aatifor review of the ALJ's decision in thig
Court and for his appeal of thioo@rt’'s decision to the Ninth Circuit.

Plaintiff is entitled to attorney’s fegsursuant to EAJAonly where the action
taken is successful. Plaintiff’'s action befothis Court was successful. His actign
resulted in a remand to the Aldth instructions to consider Plaintiff’'s disability claim
de novo; that resulted in a decisiawarding disability benefiteo Plaintiff. Plaintiff is
entitled to his attorney’s feder all work done on that &#on, which includes all billing
entries provided in AppendiB to Plaintiff's fee applicéon through October 21, 2014
when Plaintiff conferenced witbounsel regarding whether to appeal this Court’s remand
Order. The above-identified time includes Bdurs worked durin013 at a rate of
$187.02 per hour, and 36.7 howsrked in 2014 at a rate 8f190.06 per hour, for a tota
of $7,667.17. The Court will also award 4400 Plaintiff seeks fdiiling fees, bringing
the total award to $8,067.17.

Plaintiff's action before # Ninth Circuit was not suessful. He withdrew his
appeal before it was decided. Plaintiff arguesis Reply that he is entitled to fees for

m

pursuing the appeal because the appeal “wa&insticcessful.” (Reply at p. 2)(interna

14

guotes in original). But ofaurse, not being unsuccessfuh the standard. If that wer¢
the test, Plaintiff could havided multiple appeals, regardle of merit, withdrawn them
all before decision, and claimed all of ttime spent on them ued EAJA. The appeal
must be successful to qualify fat@ney’s fees pursuant to EAJA.

To avoid this result, Plafiff attempts to rely orNadarajah v. Holder, 569 F.3d
906 (9" Cir 2009). That case is easily distinguished. Nadarajah, the Plaintiff,
unsatisfied with the district court’s inactiom an issue, sought a writ of mandamus frgm

the circuit court to compel a spific action by the district cour The district court then
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took that desired action before the citorourt acted on mandamus. Nonetheless,
plaintiff in Nadarajah was “successful” because, ag tNinth Circuit found, the then-
pending mandamus action befarearguably could have influeed the district court to
do the thing the plaintiff sought in bringing the mandamus.

In this case, the object of Plaintiff's filj of the appeal in the Ninth Circuit was t
force this Court to take a specific act—remand to SSA with an instruction t
immediately compute and beginyrag benefits. That is nathat happened. This Cour
took no such action as a resoftPlaintiff's filing of the appeal. In fact, this Court too
no action at all. Its previous Order sto@hd the matter was remanded to the SSA
conduct a hearingle novo to consider additional evidea. It was the ALJ hearing
proceeding in the manner contemplated in @osirt's Order, that resulted in an award |
disability benefits to Plaintiff, not Plaintiff'spgpeal or any threat that might come from
Plaintiff's appeal thus wasiot “successful witim the meaning of either EAJA of
Nadarajah. He is not entitled to attorney’s fees for time his counsel spent pursuir
which includes all time loged after October 21, 2014.

IT ISORDERED granting in part and denying part Plaintiff's Application for
Attorney’s Fees (Doc. 39).

IT ISFURTHER ORDERED awarding $8,067.17 in attwey’s fees and costs tc
Plaintiff pursuant to 28 U.S.C. § 24payable to Plaintiff and sent to:

Eric G. Slepian
Slepian Law Office
3737 N. 7 Street, Suite 106
Phoenix, Arizona 85014
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IT ISFURTHER ORDERED that Plaintiff's counselMr. Slepian, shall refund
to Plaintiff the lesser of feemvarded under the Equal Asseto Justice Act and any fee
awarded from past-due beiisefunder 42 U.S.C. § 406(b).

Dated this 28 day of April, 2016.




