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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jesus Zamora, No. CV-13-01970-PHX-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Pursuant to 42 U.S.C. 8§3@®), Plaintiff Jesus Zamoraedes judicial review of the
Commissioner’s decision finding him not disathlwithin the meang of the Social
Security Act. Doc. 13. Fdhe reasons that follow, ti@@ourt will remand the case for aj
award of benefits.

l. Background.

Plaintiff applied for disability and supplemental security insurance benefits in
2007, alleging disability begimmg October 26, 2006. Doc. Bt 1. After a hearing on
April 28, 2009 (A.R.95-132), an administrative law judg&\LJ”) issued an opinion on
August 24, 2009, finding Plaiiff not disabled (A.R. 1@-49). The Appeals Council
granted Plaintiff's request for review andmanded the case forriher proceedings.
Doc. 14 at 2. A seconcehring was held on March 6, 2D (A.R. 35-88, and the ALJ
iIssued an opinion oApril 27, 2012, again fiding Plaintiff not disabled (A.R. 13-34). A
second request for review was deniedhry Appeals Councilrad the ALJ’s April 2012

opinion became the Commissioner’s fidacision. Doc. 14 at 2.
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. L egal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deieation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence thraiaonable person migatcept as adequats
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[wlherghe evidence is susceptibte more than one rationa
interpretation, one of whiclupports the ALJ’'s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhaj278 F.3d 947, 954 (9th CR002) (citations omitted).

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on the first four stefmt at step five the burden shifts to th
Commissioner.Tackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry end&d. At step two, the ALJ detmines whether the claiman
has a “severe” medically deteirmable physical or mentampairment. 8 404.1520(a
(4)(@i). If not, the claimant is nadlisabled and the inquiry end$d. At step three, the
ALJ considers whether the claimant’'s impagnt or combination of impairments mee
or medically equals an impairment listed Appendix 1 to Subpatf® of 20 C.F.R. Pt.
404. 8§ 404.1520(a)(4)(iii). If sahe claimant is automatidafound to be disabledid.

If not, the ALJ proceeds to step four. step four, the ALJ assesses the claiman
residual functional capacity and determingiether the claimant is still capable ¢

performing past relevant work. 8§ 404.1520()@. If so, the claimant is not disable(
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and the inquiry endsld. If not, the ALJ proceeds to the fifth and final step, where
determines whether the claimant can perf@ny other work based on the claimant
residual functional capacity, ageducation, andork experience.§ 404.1520(a)(4)(v).
If so, the claimant is not disabletd. If not, the claimant is disabledd.

At step one, the ALJ dermined that Plaintiffmeets the insured statu
requirements of the Social Security Act andtthe has not engagedsubstantial gainful
activity since October 26, 20067t step two, theALJ found that Plaitiff has the severe
impairments of major depressive disordanxiety disorder, personality disorder, ar
poly-substance dependence, in sustained remissnce 2008. At step three, the AL
found that Plaintiff does not have an imp@ent or combination of impairments thg
meet or medically equal an impairment Igsi@ Appendix 1 to Sopart P of 20 C.F.R.
Pt. 404. At step four, the ALJ found thaaipliff “has the residudlunctional capacity to
perform a full range of work at all exertiddavels,” with the fdlowing non-exertional
limitations: he “retains the ability to uatstand, carry out, and remember simg

instructions,” “works best ihot working in a team, and in a routine work setting wh¢
there is little change and amphange can be easily explaiie At step five, the ALJ
concluded that the Plaintiff is capableparforming his past relevant work.
1. Analysis.

Plaintiff argues the ALJ’s decision is fdetive for six reasns: (1) the ALJ's

decision is not supported by substantialdemce because it is based solely on t

opinions of two State-agency physiciang; {2 ALJ committed legal error in assigning

great weight to the opinioof Dr. Bencomo; (3) the AL&ommitted reversible error by

rejecting the opinions of Rintiff's treating doctors whout specific and legitimate

reasons; (4) the ALJ committed legal error hbijirfg to address or consider the Arizona

Department of Health’'s determination thaaiRtiff is Seriously Mentally lll (“SMI”);
(5) the ALJ committed legalrer by rejecting third-partygtatements; and (6) the ALJ
committed legal error by discounting Plaintiff's credibility. Doc. 13 at 1-2.
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A.  Weighing of Medical Source Evidence.
1. L egal Standard.

The Ninth Circuit distinguishes betweehe opinions of treating physiciang

examining physicians, and n@xamining physiciansSee Lester v. Chate8l F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physicialkee Andrews v. Shalala3 F.3d 1035, 1040-41 (9th
Cir. 1995);see als®0 C.F.R. § 404.1527(c)(2)-(6) (listifigctors to be considered when
evaluating opinion evidence, including lenghfi examining or tating relationship,
frequency of examination, oeistency with the record, and support from objective
evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating
or examining physician can be rejectady for “clear and convincing reasonsl’ester
81 F.3d at 830 (citingembrey v. Bowen849 F.2d 418, 42%9th Cir. 1988)). A
contradicted opinion of a treating or examg physician “can oml be rejected for
specific and legitimate reasons that are sup@dmesubstantial evidee in the record.”
Lester 81 F.3d at 830-31 (citingndrews 53 F.3d at 1043).

An ALJ can meet the “specific and lamate reasons” standh“by setting out a

detailed and thorough summary of the facts and conflicting clinical evidence, statirg hi

interpretation thereof, and making findingsCotton v. Bowen799 F.2d 1403, 1408 (9th
Cir. 1986). But “[tlhe ALJ mat do more thanfter [her] conclusions. [She] must sg

—+

forth [her] own interpretation@nd explain why they, ragh than the doctors’, are

correct.” Embrey 849 F.2d at 421-22The Commissioner is respsible for determining

whether a claimant meets the statutoryfirdiion of disability and does not give

significance to a statement by a medical souraettie claimant is “disabled” or “unable
to work.” 20 C.F.R8 416.927(d).
2. Dr. Bencomo.

Plaintiff argues that the ALJ erred in lemsideration of examing physician Dr.

Armando Bencomo and treatimpipysicians Dr. Crowley anbr. Chaney. Although the
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ALJ purported to give Dr. Bencomo’s opinigneat weight, Plaintiff argues that the AL
effectively rejected limitatins assessed by Dr. Bencomattivould haveprecluded him
from doing any work. Doc. 13 4f7. As support, Plaintifboints to the testimony of the
vocational expert, Dr. George BBh, from Plaintiff's first heang. A.R. 126. The ALJ
asked Dr. Bluth to considertg/pothetical individual with té limitations assessed in Dr,.

Bencomo’s opinion (A.R. 584-90) and askedhether such an individual would b¢

\U

capable of performing past relevant workamy other type of work (A.R. 126). Dr
Bluth responded in the gative to both questionsld. The ALJ then asked Dr. Bluth
which factors would prevent the hypothatiindividual from performing any workld.
Dr. Bluth identified several limiting factorsncluding that the hypothetical individual
“has a number of fair . . . limitationsompleting a workday ral work week without
interruptions from symptoms,that “[a]ccepting instruon and getting along with

coworkers varies from good to fair,” that ‘ggponding . . . to cinges in a work setting

[is] fair,” and that setting @distic goals or making plans independently is also fair.
A.R. 126-27. Each of these limitatis appears in Dr. Bencomo’s repoieeA.R. 589.
Plaintiff argues that by failing to addresgsle, the ALJ has effectively rejected them.
The ALJ did not provide any reasons fefecting any portin of Dr. Bencomo’s
opinion. She instead purported to give it gneatght. In light ofthe testimony of the
vocational expert, however, the limitations itibed by Dr. Bencomawvere sufficient to
show that Plaintiff could not work. The Cowoncludes that the ALJ effectively rejected

Dr. Bencomo’s opinion without providing ckeand convincing reasons for doing s¢

O

This was legal error.
3. Dr. Chaney.
Both Dr. Chaney and Dr. @dey found that Plaintiff was limited in his ability to
(1) understand and remember detailed instvas; (2) carry out detailed instructions;
(3) maintain attention and concentration fottended periods; (4) complete a normal
workday and work week without interripn from psychologically-based symptoms;

(5) accept instructions and resu appropriately tariticism from supervisors; (6) gel
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along with co-workers or gers without distracting thenor exhibiting behavioral

extremes; (7) respond approprlgteo changes irthe work setting; and (8) set realisti

O

goals or make plans indendently of others. SeeA.R. 833-35 (Chaney); 1161-63
(Cowley).

The ALJ does not explicitlydentify any medical opiniws that contradict the
opinions of Drs. Chaney and ®key, but does state that spave “great weight” to the
opinions of the state-agency reviewing phisis “based on their consistency with the
greater objective medical evidence of recotd[lt is not clear,however, that these
opinions actually contradict those of Charayd Cowley. The apion of Dr. Ahn, a
state agency physician, which was ditby Defendant as supporting the ALJls
conclusion, actually assesdesitations similar to thosessessed by Drs. Chaney and
Cowley. SeeA.R. 607-08 (noting that Plaiftiwas “moderately limited” in (1) the
ability to carry out detailed instructiong?) the ability to maitain attention and

concentration for extended periods, (3g thbility to complete a normal workwee

A

without interruptions from pghologically-based symptoms, (4) the ability to accept
instructions and respond apprigpely to criticism from supersors, and (5) the ability to
get along with coworkers or peers withadistracting them omexhibiting béavioral
extremes). Dr. Ahn fand that Plaintiff was “moderately limited” in five of the eight
categories in which Drs. Cheyp and Cowley also foundPlaintiff to be limited.
Additionally, the only other ste-agency opinion cited e ALJ as receiving grea
weight simply states that “the prior decisimnaffirmed” withoutidentifying the “prior
decision.” A.R. 692. Accordgly, the Court cannot concludbat either state-agency
medical opinion contradicts the opinionsifs. Chaney and Coey. Because the ALJ
did not identify any other medical opinion th@intradicts the opinions of Drs. Changy
and Cowley, she was required to provide clad convincing reasons for rejecting ther
Lester 81 F.3d at 830.
The ALJ stated that shgave Dr. Chaney’s opiniolittle weight because it was

>

inconsistent with her treatment notes, “whishow of generallyunremarkable mental
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status examinations and improved mood."RA24. The Court was able to locate on|y

one reference in Dr. Chaney’s treatment n¢feR. 837-870) wheréhe doctor noted that
Plaintiff's moodwas improved. SeeA.R. 842. It is unclear what the ALJ meant L
“unremarkable mental status examinations{’dueview of Dr. Chaney’s treatment notg
(A.R. 837-870) reveals that Plaintiff uslyapresented with good appearance, nornj
alertness, good eye contact, either appropoatelunted affect, unremarkable stream
thought, logical associations, euthymic mood, good concentratitatt memory, and
good intelligence, insight, anddgment. A.R. 841-863. Ihough at first blush these

observations appear to contradict Dr. Ch&nepinion, Dr. Chaney noted in her opinio

that Plaintiff was “always clean, well groomedndi attends to daily needs.” A.R. 835.

Thus, it is evident that DiChaney took Plaintiff's premtation at appointments intg

account when assessing his limitations, andAthé& does not explai how Dr. Chaney’s

observations are inconsistent with thdsaitations. The ALJ also noted that Dn.

Chaney’s opinia “is generally not consistent withdlevidence of record,” but did not

identify any allegedly inconsistent evidencother than Dr. Chaney'treatment notes.
AR. 24.

The ALJ stated that Plaiffts “activities of daily living” show that he is “able to
perform more than as timed by Dr. Chaney,” sxifically that Plaitiff is able to utilize

public transportation, shoputside the home, attend church services, and manage

finances. A.R. 24. This & valid reason for rejecting gmns of Dr. Chaney’s opinion,
specifically her conclusion that Plaintiff isncomfortable aroundthers, but the ALJ
does not explain how these activities configth Dr. Chaney’sdetermination that
Plaintiff has limited ability tayet along with co-workers @eers without distracting then
or exhibiting behavioral extremes, to resd appropriately to changes in the wo
setting, or to understand, remember, andyoaut detailed instructions. Because the Al
failed to identify objective medicavidence that contradictéar. Chaney’s opinion, and
failed to support her assertions that Dra@éy’s opinion conflicte with the treatment

notes and Plaintiff's daily activities, the @b concludes that thalLJ failed to identify
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clear and convincing reasomsr rejecting Dr. Chaney’s apion. This too was legal
error.

B. Remand.

The Court need proceed no furthddaving concluded that the ALJ committe
legal error in rejecting the apons of Drs. Bencomo andhaney, the Court must vacat
Defendant’s decisioh.

The Court has the discretion to remahd case for further development of th
record or for an award benefitSee Reddickl57 F.3d at 728. IBmolen v. Chatethe
Ninth Circuit held that evidexe should be credited at true and an action remanded fq
immediate award of benefits when the follog/three factors are satisfied: (1) the AL
has failed to provide legallgufficient reasons for rejeaty evidence, (2) there are n
outstanding issues that must be resolvedrbedaletermination afisability can be made,
and (3) it is clear from the cerd that the ALJ would be required to find the claimg
disabled were such evidence credited ae.tr80 F.3d 1273, 129%9th Cir. 1996)see
Varney v. Sec. of Health & Human Ser&&9 F.2d 1396, 1400 (9tir. 1988) (“In cases
where there are no outstanding issues that bristsolved before a proper determinatis
can be made, and where it is clear from ribeord that the ALJ would be required t
award benefits if the claimant’'s excess pastimony were creditedye will not remand
solely to allow the ALJ to make specific findings regarding that testimor§uwgnson v.
Sullivan 876 F.2d 683, 689 (9th Cir. 1989) (sanfRddriguez v. Bower876 F.2d 759,
763 (9th Cir. 1989) (“In arecent case where the ALJil&al to provide clear and

convincing reasons for discounting the opm of claimant’'s treating physician, we

accepted the physician’s uncontradicted testiynas true and awardidenefits.”) (citing
Winans v. BowerB53 F.2d 643, 64{®th Cir. 1988))Hammock v. Bowe879 F.2d 498,

503 (9th Cir. 1989) (extendingarneys “credit as true” rulédo a case with outstanding

! The Court considered whether the Ad.Jejection of the Bencomo and Chane

opinions could be harmless error in lighttbe reasons she proed for rejecting the
Cowley opinion, but found th€owley rejection to be probinatic as well. Moreover,
the reasons given by the ALmejectlr&%the Cowley opinioare not readily transferablg
to the opinions of Drs. Bencomo andddley, precluding a harmless error finding.
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iIssues where the claimant already had egpeed a long delay and a treating doct
supported the claimant’s testimony).

Defendant argues that it would be contreoythe Act to remand for an award ¢
benefits. Doc. 26 at 18. Defendant cissuss v. Commissioner of the Social Secut
Administration 635 F.3d 1135, 1138 9 Cir. 2011), for theproposition that “[a]
claimant is not entitled to bentsf under the Act unless the cfaant is, in fact, ‘disabled’
as defined by the statute.” Doc. 14 at 1Defendant argues thgt]he court may not
move from the conclusion that the ALJ errecedily to an order requiring payment @
benefits without the intermede step of analyzing whether the claimant was, in fs
disabled.” Id. (citing Strauss 635 F.3d at 1138). Defendduatther argues that “[w]here,
as here, there is, at best, conflicting evigemas to whether the statutory standard
disability has been met, the Court slidbremand for further proceedingsld. at 20.

The Court has found that the ALJ failexl provide legally sfficient reasons for
rejecting the opinions of Br Bencomo and Chaney, @axamining and a treating
physician. During the first hearing, the ational expert was as#tea hypothetical basec
on Dr. Chaney’s opinion (Exhibit 23F). A.R28-30. The vocational expert noted tha
with the limitations assessed Dr. Chaney’s opinion, there would be no work ft

Plaintiff. A.R. 129. As discussed aboveg thocational expert also testified that the

would be no work for Plaintiff based on thinilar limitations assessed by Dr. Bencomp.

A.R. 126-27. The procedural error the Coundf in this case is precisely the type
error that requires a remand for an award oieliies under the Ninth Circuit’s decision if
Strauss one in which the ALJ erred in discreddievidence and, absent any outstandi
issues to be resolved, “it dear from the recorthat the ALJ would beequired to find
the claimant disabled wereich evidece credited.” Strauss 635 F.3d at 1138 (quoting
Benecke v. Barnhgr879 F.3d 587, 59@®th Cir. 2004)).

Moreover, the overwhelming #nority in this Circuit makes clear that the “cred
as true” doctrine is mandatorySee Lester81 F.3d at 834Smolen 80 F.3d at 1292;
Reddick 157 F.3d at 72%darman v. Apfel211 F.3d 1172, 1178 (9th Cir. 2008)pore
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v. Comm’r of Soc. Se@278 F.3d 920, 926 (9th Cir. 2002fcCartey v. Massanariz98
F.3d 1072, 1076-7 (9th Cir. 2002);Moisa v. Barnhart 367 F.3d 882, 887 (9th Cir

2004); Benecke 379 F.3d at 593-95)rn v. Astrue 495 F.3d 625, 640 (9th Cir. 2007);

Lingenfelter v. Astrues04 F.3d. at 1041 (“[W]e will natemand for further proceeding
where, taking the claimant’s testimony tse, the ALJ would clearly be required t
award benefits[.]"}

Applying these cases, the Court concluithes the improperly rejected opinions g
Drs. Chaney and Bencomo must be creddsdtrue and, whegredited as true and

combined with the vocational expert’s pjn, require an award of benefits.

IT ISORDERED:
1. This case isemanded for an award of benefits.
2. The Clerk is directed to enter judgment tardhinate this action.

Dated this 6th daof June, 2014.

Nalb Gttt

David G. Campbell
United States District Judge

® This Court disagrees withe Ninth Circuit’s credit ague doctrine, but is bound
to follow Ninth Circuit precedent.
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