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istoric Preservation et al v. Suazo et al Doc.

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

National Trust for Historic Preservation, |etNo. CV-13-01973-PHX-DGC

al.,
ORDER
Plaintiffs,

V.
Raymond Suazo, et al.,

Defendants.

On March 27, 2015, the Court grantelintiffs’ motion fad summary judgment,
finding that the Bureau of Land Managettie decision to open the entire Sonord
Desert National Monument to recreatiorsdlooting was unreasonable in light of th
Bureau’s duty to protect ¢h Monument's. Plaintiffshave now filed a motion for
injunctive relief, asking the Couto enjoin shootig throughout the Momaent. Doc. 48.
The Court will grant the motion in part.

l. Background.

This case involves the Beau of Land Management(S8LM") decision to allow
recreational target shootinproughout theSonoran Desert National Monument. O
January 17, 2001, Presidenin@n signed a presidentigroclamation (“Proclamation”)
establishing the Sonoran Desert Natioonument (“Monument”), which comprises
almost 500,000 acres of Southern Arizona.e Phesident directedaHh'Secretary of the
Interior [to] manage the Monument througle Bureau of Land Management, pursuant

applicable legal authorities, to implemeng thurposes of th proclamation . . . [and to]
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prepare a management plan that addressexctioms . . . necessary to protect the obje
identified in this proclamation.” A.R. 872.

BLM proceeded to prepare an envir@mtal impact statement (“EIS”) and
resource management plan (“RMP”) for therMment. An issue that quickly emerge
was how to address the recreational targebtshg that was takinglace throughout the
Monument. After researching the issl&,M concluded that the entire Monumer
should be closed to recreatal shooting. In its Draft B, BLM explained “that shooting
activity, for reasons of potential impactto Monument objects, visitor safety
accessibility, and physical suiti#ity of terrain, would likelybe limited to one area, the
Hidden Valley . . . location.”A.R. 15316. Because makinglgrhis area available for
shooting would be impractical, and becauseNBdoes not compromise on the safety (
its visitors,” BLM concluded that recreatidrghooting should berohibited throughout
the Monument.ld.

BLM planned to implement this conclusion in its proposedPRaMhd Final EIS.
Immediately before publication of thesecdments, however, the Department of tf
Interior directed BLM to allow shooting tbughout the MonumentBLM then adjusted
the RMP and EIS to allow shooting amuutlined “a comprehensive suite @
administrative actions and ffemanagement practices” taitigate the environmentally-
harmful effects of recreational shooting. idetheless, the RMP and EIS retained BLM
original analysis of shooting and BLM’s reamendation that shooting be prohibited.
September of 2012, BLM pilibhed its final Record obecision (“ROD”) and approved
RMP, which allowed shootgmthroughout the Monument.

Plaintiffs are three non-profit orgaations: National Trust for Historic
Preservation, Wilderness Society, and Ardbgp Southwest. On September 27, 201
they filed suit agairtsthe Department of the InterioBLM, and Raymond Suazo, thg
Arizona state director of BLM. Plaintiffelaimed that Defendants had violated tf
Proclamation, the Federal Land Polignd Management Act (“FLPMA”), the

Administrative Procedure Act (“APA”),the National Envionmental Policy Act
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(“NEPA”), and the National Historic Preservatidct. Doc. 1. The parties filed crosg
motions for summary judgment atite Court heard oral arguments.

On March 27, 2015, the Cduuled largely in favor oPlaintiffs. For Plaintiffs’
claim that Defendants’ decision to allowcreational shooting throughout the Monume
violated the Proclamatiomd FLPMA, the Court found:

After fully considering the Final B and the ROD, the Court cannot
conclude that BLM acted reasonablyopening the Monument to shooting.
There is slmlplxétoo great an incongruity between the information contained
in the Final EIS and the decisiow allow shootng throughout the
Monument. The Final EIS finds ongg and substantial damage to the
Monument from shooting, while the decision allows shooting to continue
freely. . . . This is a quintessentialaexple of a decision that runs “counter

to the evidence in the remb” And the incongruit is not lessened by the
addition of administrative actions a@h have not been evaluated for
effectiveness.

Doc. 43 at 12 (citations omitle The Court alstound that the FingElS violated NEPA

by containing an inadequate analysis of naitign measures for recreational shooting and

an inadequate analysis of the cumulative impacts hofottng and other activities,
Finally, the Court granted Defendants summjadgment on Plainti's stand-alone APA
claim.

As for remedy, Plaintiffs had initialliequested a declaratory judgment, a rema

of the matter to BLM, and an injunch on recreational shooting in the Monume

pending a new decision and analysis from BLM.oral argument, counsel for Plaintiff$

stated they no longer wereeking an injunction. Based dinis change of position, the
Court did not grant an injution but simply vacated “portics of the ROD, RMP, and
Final EIS that permit recreational tetgshooting throughauthe Monument and
remand[ed] to BLM for reconsideration ofathdecision in light of the shortcoming
identified in this order.” Doc. 43 at 22-28LM interpreted this Order as a directive t
further evaluate the identified shortcomingsile still allowing slooting throughout the
Monument until a new RMP wamiblished. Doc. 48-4.

Plaintiffs have now filed a motion foan injunction onrecreational shooting

within the Monument. Do 48. They argue &t the effect of vacating the portions of th
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RMP addressing recreational shooting was to prohibit shooting. They also argue
regardless of the effect of the vacatue tourt should enjoin shooting pending a ne
decision and analysis from BLM.

Il. Procedural Posture.

Plaintiffs claim that their motion is ppopriate under either Rule 59(e), whic
allows a court to “alter or amend a judgmémir Rule 60(b), which allows a court tq
relieve a party from a final judgment. Neitladrthese rules clearly applies to Plaintiffs
motion because the Court has not yet enterdthal judgment inthis case. Rather,
Plaintiffs’ motion fits better uder Rule 54(b), which allowa court to revise “any order
or other decision ... at any time befdhe entry of a judgment adjudicating all th
claims and all the parties’ rights and liabilitiesPlaintiffs in effect ask the Court tg
modify its summary judgment order to inckudhjunctive relief. The Court has power t
do so under Rule 54(b) and inherentyee United States v. Martig26 F.3d 1042, 1049
(9th Cir. 2000) (finding that “the district cdunad inherent jurisdiction to modify, alten
or revoke” a non-final order).

lll.  Effect of Vacatur.

In its earlier Order, the Court vacated tdgortions of the ®D, RMP, and Final
EIS that permit recreational taigshooting throughduhe Monument[.]” Doc. 43 at 22,
The parties agree that the effext this vacatur “is to restate the rule previously in
force.” Paulsen v. Danie|$413 F.3d 999, 1008 (9th Cir. 200Sge also CropLife Am. v
EPA 329 F.3d 876, 884-85 (D.C. Cir. 200%finding after vactr that “[t]he
consequence is that the agency’s previoustigeac. . is reinstatednd remains in effect
unless and until it is replaced by a lawfuppyomulgated regulation”). They disagref
however, on which rule or practice now applies.

Before BLM published its most receRMP, there was no clear rule regardin
shooting within the Monument. Earlier RMPs for the aa simply did not address
shooting. The practical reswitas to permit shooting. Thédfect of the Court’s vacatur,

therefore, was to reinstate the previopiactice of allowing shooting within the
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Monument. See CropLife Am329 F.3d at 884-85.

Plaintiffs argue that if an activity sh as shooting is not expressly permitted by
the current RMP, it can no loagoccur within the MonumentYet they provide no legal
support for this argument. And the Cofinds no logical reason to say that a common
outdoor activity — whether it be hiking, picking, or shooting — is disallowed unless an
RMP specifically permits it.

Plaintiffs also argue that the effecttbk vacatur was to bring management of the
Monument directly under the Proclamatiomdaprevious management guidance, which
states that actions may continue only “iéyhare not precluded by the Proclamation and
they do not conflict vih the purposes of hMonument.” A.R. 967. The Court agrees
that the Proclamation guides BLM’s managet& the Monument, but the Proclamation
does not specifically address shooting. e T@ourt has found that BLM’s decision tp
allow shooting throughout the Monument isonsistent with BLM’s own findings on the
effects of shooting, but BLM retains considele discretion in interpreting and applying
the Proclamation with respect to recreatloshooting. If Plaintiffs are to receive
injunctive relief, they must qualify for it.
IV. Request for Injunction.

A. Legal Standard.

“An injunction is a drastic and extraordiny remedy, which shddi not be granted
as a matter of courseMonsanto Co. v. Geertson Seed Farbtsl U.S. 139165 (2010)
(citing Weinberger v. Romero-Barceld56 U.S. 305311-12 (1982)). If a partial or
complete vacatur of an agersydecision is sufficient taredress Plaintiffs’ injury,
recourse to the additional duextraordinary relief of aimjunction is not warrantedld. at

165-66. A plaintiff seeking permanent injunction must show:

(1) that it has suffered an irreparabl@ury; (2) that remdies available at
law, such as monetary damages, m@lequate to congmsate for that
injury; (3) that, considemng the balance of hardgis between the plaintiff
and defendant, a remedy in equitywsrranted; and (4) that the public
interest would not be disservegt a permanent injunction.

Id. at 156-57 (quotinggBay Inc. v. MercExchange, L.L,&G47 U.S. 388, 391 (2006))
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“While ‘[t]he decision to grant or deny peament injunctive relief i&n act of equitable
discretion by the district court,” the ‘traidnal principles of equity’ demand a fai
weighing of the factors listed above, takingpiaccount the uniquercumstances of each
case.”La Quinta Worldwide LLC vQ.R.T.M., S.A. de C.VI62 F.3d 867, 880 (9th Cir
2014) (quotingeBay 547 U.S. at 391, 394 (2006)).njunctive relief, however, must be
tailored to remedy the specific harm allegedn overbroad injunction is an abuse of
discretion.” Lamb-Weston, Inc. v. McCain Foods, |.@#41 F.2d 970, 9% (9th Cir. 1991)
(citations omitted).

B. Court’s Authority to Issue Injunction.

Defendants argue that because BLMuldonot amend the RMP to prohibit
shooting without first complying with a statutorily-requirgrocess, the Court lacks
authority to enjoin shootingvithin the Monument. The&ourt disagrees. While theg
statutes may limit BLM authority to amertde RMP, they do not preclude the Court
from enjoining activitiesvithin the Monument. “Unless statute in sanany words, or
by a necessary and inescapable inferenceajatssthe court’s jurisdiction in equity, the
full scope of that jurisdiction is tbe recognized and applied.Owner Operator Indep.
Drivers Ass’n, Inc. v.Swift Transp. Co. (AZ)367 F.3d 1108, 1P (9th Cir. 2004)
(quoting Porter v. Warmer Holding Co, 328 U.S. 395, 398 (#8)). Courts routinely
exercise their equity jurisction to enjoin activities on téerally-managed land pending g
new decision from an agencyee, e.g.Klamath Siskiyou Wildlads Ctr. v. Boody468
F.3d 549, 562 (9th Cir. 2006) (finding vations of FLPMA and NEPA and enjoining
BLM from engaging in certain timber saleb)igh Sierra Hikers Ass’n v. BlackweB90
F.3d 630, 648-49 (9th Cir. 2004) (affimg injunctive relief pending a new NEPA

analysis by the Forest Service).

! Defendants also emphasize that “atrifit court may not approve a conseft
decree that ‘conflicts with or viates’ an applicable statute.Conservation Nw. v.
Sherman715 F.3d 1181, 1185 (9tir. 2013). But a consent decree is a “hybrid” ofi a
“settlement and an injunction” and for ath reason may beubject to statutory
requirementsld. at 1185-86.
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C. Analysis.

1. Irreparable Harm and Adequacy of Legal Remedies.
The first two factors — whether Plaiiféi have suffered irreparable injury an
whether remedies available at law areadequate — favor injunctive relief

“Environmental injury by its nature, can seldom be adequately remedied by mq
damages and is often permanentat least of long duratiome., irreparable.” Amoco
Prod. Co. v. Vill. of Gambell, AK480 U.S. 531, 545 (1987%ee also League of
Wilderness Defenders v. Connaught@b2 F.3d 755, 764 (9th Cir. 2014). While th
Court may consider whether the “environnardamage harms a plaintiff's “ability tq
‘view, experience, and utilize’ the areas in their undisturbed staligghce for the Wild
Rockies v. Cottrell632 F.3d 1127, 113%th Cir. 2011), the “alleged harm to th

plaintiff must be anchored in a specifand detailed allegation of harm to [the
environment],”Alliance for the WildRockies v. Kruger35 F. Supp. 3d 1259, 1269 (D.

Mont. 2014) (citingSierra Forest Legacy v. Shermd&@b1 F. Supp. 24100, 1111 (E.D.
Cal. 2013)).

The Final EIS prepared by BLM showkat recreational sloting within the
Monument has caused substanéiatl ongoing harm to the environment. The Final E
discusses a variety of problems that arisenfrecreational shooting, including “the ris
of lead contamination in soils from bullets [anld¢ potential migration of that lead intg
surface and subsurface water systems,R.A20950; the loss of “naturalness ar
opportunities for solitudevhere spent shells, targetsidatrash or gunfire degrades th
landscape,” A.R. 20979; and a “concern oversthiety of specific shooting locations an
practices and the use of automatic weapoAdR. 21257. The EIS notes that shootin
has resulted in “damage to protected plamparticularly saguaro; areas denuded

vegetation . . . accumulation of debris used ageta . . . [and risks tihe] safety of other

visitors.” A.R. 22026. Té& EIS also warns that “[ijngzts could include but are not

limited to the direct loss, matity or injury of individualanimal species and avoidanc

of traditional habitats while target shawji is taking place,” AR. 21032, and that
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“[s]ustained target shooting may cause dinexdrtality to desert tortoise and indired
Impacts to tortoise habitat[.]” A.R. 22028.

This environmental damage is linkedtt® injuries experienced by members
Plaintiffs’ organizations. Members of tNéilderness Society and Archeology Southwe
have submitted affidavits. Dac48-1, 48-2. These affidaviestablish that the member
have regularly explored arehjoyed the Monumerdand will continue to do so. They
show that shooting in the d&ument has harmed the members’ recreational and aest
interests. Mr. Hanceford, a member of iMdderness Society, states that “witnessir
shot-up and dying saguar@ati and other flora, bullet holes in and around anci

petroglyphs, litter associated witArget shooting . . . , sound§ continuous gunfire . . .

detracts from the natural soundscape andustdit he enjoys. Doc. 48-1, { 11. M;f.

Laurenzi, a member of Archaeghp Southwest, states thiamy experience when | hike,

observe wildlife, . . . and obsve archaeological and cuidlly significant sites, is

palpably degraded and diminesth when | witness the damatfet has been caused . .|.

by recreational target shooting.” Doc. 48-2, { 18.

The environmental damage caused by réicneal shooting is clearly irreparable).

Legal remedies cannot provide adequatmmensation for damage to the Monumer

Finally, this damage has harmed the interetRlaintiffs. The first two requirements for

injunctive relief are satisfied.
2. Balanceof Hardships and Public Interest.

The third factor — balancing the hardshipalso favors injunctive relief. “In eacl

case, courts ‘must balance the competing clafsjury and must consider the effect on

each party of the granting or withdalg of the requested relief.'Winter v. Natural Res.
Def. Council, Inc. 555 U.S. 7, 24 (2008) (quotimgmoco Prod. C.480 U.S. at 542).
But when environmental harm has occurredsolsufficiently likely . . . the balance of
harms will usually favor the issuance of amunction to protect the environment.
Amoco Prod. C0480 U.S. at 545.

Defendants argue that an injunction wbuésult in the hardgh of having “to
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expend resources on notifying the publidited Monument'’s closure to shooting, alterin
signage throughout the Monument, and policirg lthn on target shooting.” Doc. 52 ;
22. While these are legitimehardships, they are outweighed by ongoing environme
damage caused by recreational shooting. heamore, the Proclamation already requir
BLM to manage the Monument so as tmtpct Monument objects. An injunctior
designed to protect these objects would ngni§cantly harm BLM, even if BLM were
required to expend resources to complyinally, and as discussed below, the Col
intends to tailor its injunction, thdvg limiting the hardshilBLM may suffer. See Sierra
Forest Legacy v. Rep77 F.3d 1015, 1022 (9th Cir. Z)0(“When deciding whether to
issue a narrowly tailored injunction, districburts must assess the harms pertaining
injunctive relief in the contexdf that narrow injunction.”).

The fourth factor — consideration of thablic interest — favors injunctive relief
The public has a clear interest in presey nature and \aiding irreparable
environmental injury. Alliance for the Wild Rockies32 F.3d at 1138see also The
Lands Council v. McNajr537 F.3d 981, 100%9th Cir. 2008) (inding “the public
interest in preserving nature and avoidingparable environmental injury outweigh
economic concerns”). Defendants argue thatpihblic has an intesein allowing BLM
to amend the RMP imccordance with the statutorilye@ired process. True, but a
injunction would not prevent BY from complying with thisprocess. Rather, it would
simply prevent shooting in dafn locations pending a new analysis and decisi
Defendants also argue that the publics ben interest in using the Monument fc
recreational shooting. Also true, but a parary interruption oghooting is outweighed
by permanent injury to natural resourcestipalarly when, as heralternative shooting
locations are available.

D. Scope of Injunction.

Plaintiffs request an injunction prdifing recreational stoting throughout the
Monument. They argue thtis is appropriate in light of BLM’s earlier recommendatic

that the entire Monumerie closed to shootingSeeA.R. 22037. Alternatively, they
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request an injunction on shooting throogh the Monument expé for “two areas
(Hidden Valley (C) and Gap T& (B)) or other areas deewh suitable for shooting in
BLM'’s target shooting analis” Doc. 48 at 7.

Until it reviews the BLM submission dedoeid below, the Coticannot determine
whether Plaintiffs’ first requesteadjunction is overbroad. “Injunctive relief . . . must b
tailored to remedy the specific harm allegedin overbroad injunction is an abuse ¢
discretion.” Lamb-Weston, InG.941 F.2d at 974see also Monsant®b61 U.S. 139
(reversing an injunctiofor being overbroad). The Court has previously found that th
Proclamation does not require BLM’s manaugat decisions to be those that arerttost
protective of Monument objects. Doc. 489. And although BLM must undertake
new NEPA analysis for recreational shootwwghin the Monument, this new analysi
will not necessarily require BLM to adbm restrictive policy for shooting. See
Robertson v. MethoWalley Citizens Coungik90 U.S. 332, 350 (1989 That is a matter
to be determined in the adminesive process properly conducted.

The Court is also unable to determiake this time whethePlaintiffs’ second
proposal — limiting shooting to twareas — would be appropgatin crafting appropriate
injunctive relief, the Courtinds guidance in threlinth Circuit cases.See N. Cheyenne
Tribe v. Norton 503 F.3d 839th Cir. 2007);High Sierra Hikers Ass’'n v. Blackwell
390 F.3d 630 (9th Cir. 2004ldaho Watersheds Project v. Hal807 F.3d 815 (9th Cir.

2002). In these cases, the district coud faund an agency had violated NEPA whe

> Defendants citdMonsantofor the proposition that the Court may not “use its
N

equitable powers to short-cint the agency decision makimyocess after agency actio
Is vacated.” Doc. 52 at 16. Monsantq the district court foundhat an agency had
violated NEPA by deregulating a type of #iawithout completing an EIS. The distric
court vacated the agencytecision and enjoined the extpy from deregulating the
alfalfa, in whole or in part, pending compteti of the EIS. In neersing the injunction,
the Supreme Court emphasized tha¢ uh%enc could lawfully afgrove partial

deregulation of alfalfa before completing thew EIS. 561 U.S. at 159. Because t
district court had enjoinethe agency from appving not just a cmplete but also a
ﬁartlal deregulation, the jumction was overbroadld. at 164. Monsantodoes not apply

ere. As Defendants concede, BLM cannot make a new decision regarding shpotir

without amending the RMPSeeDoc. 52 at 15. A tempary injunction on shootin
while BLM completes a new RPI does not prevent BLM from exercising its lawfl
authority, nor does it “short-circuithe agency decision making process.
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analyzing the effects of granting grazing permitialo Watersheds granting special-
use permits for commercial packstock operatdigt{ Sierrg, or allowing phased
development of coal bed methane depositsrihern Cheyenne The district court then
crafted injunctive relief that expedited mpletion of the NEPA process and imposed
interim measures that partially limited the environmentally haradtiVities. The Ninth
Circuit approved these injunctions.

Being unable to craft amjunction on the current reod the Court will require
BLM to submit a declaration thatdludes pertinent recommendation§ee, e.g.N.
Cheyenne Trihe503 F.3d at 844 (approving districburt injunction that was based on
BLM’s recommendations)tdaho Watersheds Projec807 F.3d at 831 (sam&).This
declaration should address tiapics: (1) the earliest pracaible date by which BLM can
comply with the Court’'s previous ondgDoc. 43); and (2) recommended interim
measures that will limit the damage thatreational shooting imflicting on Monument
objects, including but not limited to oheage to animals and their habitatsg( the
Sonoran Desert Tortoise habitat), protecteah{d and vegetation, sites of historic or
archeological significance(g, the Juan Bautista Traiind areas used by the public.

The measures proposed in the declanatire only to assist the Court in crafting

_ % In Monsantg the Court left open the questionwhether an evientiary hearing
is required before a court may issue this kafahjunctive relief. 5@ U.S. at 166. The
Court finds that although any interim measiadopted by the Court will not be based pn
a complete scientific analysian evidentiary hearing is mecessary. As explained by th
Ninth Circuit in a similar context: “detenining what measures are needed through
extensive fact intensive inquiry is prems%"\}e purpose of the long term environmental
review ordered by the district court . . . .wibuld be odd to require the district court 1o
conduct an extensiveduiry, which would by nature inve¢ scientific determinations, i
order to support interim masures that are designed temporarily protect the
environment while the BLM condtg studies in order to makbe very same scientific
determinations.” Idaho Watersheds Projec807 F.3d at 831. This reasoning applies
here. Holding a full evidentiary hearingn what restrictions on shooting might be
consistent with the Proclamati would unnecessarily duplieatand Eotentlally interfere
with, the work BLM is nhow undertakg in amending the RMP and EIS.

* BLM’s field manager has submitted actiration that disesses how BLM has
developed education and outreacampaigns that instrushooters how to engage in
recreational shooting without aeaging Monument objectsDoc. 52-1, {1 7. But the
Court previously found suchdacational measures to be an inadequate way of fulfilljng
BLM’s duty to protect Monument objects.
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interim injunctive relief. BIM will not necessarily be regwd to adopt those measure
in its final ROD and RMP. Maesures adopted in the findbcuments will be up to BLM
as informed by thengoing analysis.

IT IS ORDERED:

1.

2.

Dated this 9th daof June, 2015.

Plaintiffs’ motionfor injunctive relief (Doc. 48) igranted in part.
An appropriate representative thle Bureau of Land Management shg
submitwithin 21 daysof this Order an affidaviaddressing: (1) the earlies
practicable date by which BLM can coppvith the Courts previous order
(Doc. 43); and (2) recommended interimeasures thawvill limit the
damage that recreational shooting is inflicting on Monument obje
including but not limited tmlamage to animals and their habitats, protec
plants and vegetation, sites of bist or archeological significance, an
areas used by the public.

Plaintiffs may submit a responsdthin 7 days of the submission of
BLM'’s affidavit.

Dby Gt

David G. Campbell
United States District Judge
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