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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kenneth Lemaste No. CV-13-02017-PHX-JJT
Plaintiff, ORDER
V.

Hartford Insurance Company of the
Midwest, et al,

Defendants.

At issue are the following Motions: Defdants Hartford Isurance Company of
the Midwest and Twin City e Insurance Co.’s First Amended Memorandum of Law

Support of Motion for Summaryudgment (Doc. 144, Caeri Defs.” Mot.). to which

58

n

Plaintiff filed a Response (Doc. 151, Resp. to Carrier Defs.” Mot.), and Defendants filed ;

Reply (Doc. 156, Carrier Defs.” Reply)n@ Defendants Gallagher Bassett Services, |
and Jennifer Green’s First Amended Menmmolam of Law in Support of Motion for
Summary Judgment (Doc. 14&dministrators’ Mot.), to whik Plaintiff filed a Response
(Doc. 152, Resp. to Administtors’ Mot.), and Defendastfiled a Reply (Doc. 155,
Administrators’ Reply). The Court finds this matter appropriate for resolution with
oral argumentSeelLRCiv 7.2(f). For the reasons thitllow, the Court denies Hartford
Insurance Company ahe Midwest and Twin City ¢ Insurance Co.’s Motion for
Summary Judgment and grants Gallagher Baszervices, Inc. and Jennifer Green

Motion for Summary Judgment.

NC.

out

S

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2013cv02017/810886/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2013cv02017/810886/158/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

l. BACKGROUND

As a threshold matter, the Court notesatthiven Plaintiffsand Defendants’ less
than clear citations and frequent lack ohqiies, especially when citing to variou
documents contained in single exhibits, tBeurt had to scour theecord to find the
information the parties tried to referenceausing significant delay in the Court’
resolution of the Motions assue. The Court notes thatnas under no obligation to dc
s0.See Simmons v. M&go Cnty., Ariz.609 F.3d 1011,d17 (9th Cir. 2010)The Court

also notes that both partiesléa to set forth théacts of this case in a cohesive manner.

At trial, the parties must remedy this isss@ that a reasonable jury will be able to

understand the facts and resothe claims at issue.
The following facts are undisputed unless otherwise indicaRddintiff Kenneth

Lemaster alleges he sustained an inphyle working with R&L Carriers (“R&L”) and

unloading a ceramic barbeque grill from a truck witholift ggate on December 9, 2011}

Plaintiff alleges that Hartforthsurance Company of the 8vest (“Hartford”) and Twin

City Fire Insurance Company (“Twin City”)@both responsible to pay for his injuries as

insurers to R&L. Defendants contend that TWiity did not issue a policy of insurance t

R&L. Gallagher Bassett Services, Inc. (“Gallaghés a third party administrator, not an

insurance company, and Jennifer Greeansadjuster employed by Gallagher who w
assigned to Plaintiff's wodes’ compensation claim.

Gallagher initially accepted Plaintiff's workers compensation claim. Defendan
assert that they paid mediad income benefits to Plaififibut Plaintiff contends that
Gallagher refused to pay all benefits owedhitn based upon his rdieal records and the)
Industrial Commission of Arizona’s later orde From January 2012 to October 201
Plaintiff worked light duty.During that period, wage calculations were made

determine and pay any income benefits difeer Plaintiff returred to work, Gallagher

! Defendants Hartford, Tw City, Gallagher, and MsGreen submitted the sam
Statement of Facts in support of theispective Motions for Summary Judg%ment. THh
Court considers their Statements of Facigether and referencedl four Detendants
collectively as “Defendantgh the Background section.
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adjusters continued to monitor wages and determined no additional income benefit
owed based on wages earned parsonal vacation time.
On February 5, 2014, a Gallagher atjgum performed a wage calculation g

benefits and issued a check on February20Q4; benefits were mhthrough June 4,

pf

2014, when Gallagher states the claim was closed based on a finding that Plaintiff wi

stationary’ Plaintiff has also received long terdisability payments since May 2013
which Plaintiff asserts he had to seek because Gallagher refused to issue the rt
indemnity payments.

A. Plaintiff's Medical Treatment History

After Plaintiff sustained his injury on Bember 9, 2011, he saw numerous doctt
both of his own accord and at the requesBaflagher. Generally, Defendants found th
the medical reports indicated that Ptdfnwas medically stationary without any
permanent injury for wich further benefits were due, and that his work-related injut
were confined to what he originally reped — an injury to the groin, which wa
diagnosed as a hernia. Plaintiff states tieatnitially had pain irhis groin and abdomen
and that medical reports show he was justifie seeking continued treatment, includin
physical therapy and pain management. Hesttdiat after he reped his injury to R&L
on December 14, 2011, he sought medicaltrimeat at Concentrayhere he underwent
physical therapy and Dr. Jaeelyn Island put him on lighduty, diagnosing him with a
groin strain and umbilical hernia. Plaintiff tified that Concentra doctors released him
July 2012, advised him thatey did not know what was wrong with him, and refused
see him in the future.

Plaintiff saw many other health care pbefis, including Doars Zacher, Gagnon,
Dilla, and Glass. Plaintiff alleges that DZacher ordered hernigepair surgery on

February 22, 2012, but that Gallagher gieth and did not appve the surgery until

> A workers’ compensation claimant’s condition is considered “stationary” wh
has reached relatively stablatsis and nothing further inghway of medical treatment is
indicated to improve the conditiososie v. Indus. Comm’'n of Afi05 P.2d 548, 549
(Ariz. Ct. App. 1995).
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March 22, 2012. Plaintiff underwent a hernggoair with Dr. Zacher on March 22, 2012,

L4

and Dr. Zacher found Plaintiff had recow@rfom hernia surgery as of May 2, 2012.

9%
Qo

Plaintiff alleges that after surgery, he retnirto Dr. Island for treatment, and she not
that Plaintiff continued to suffer pain insh@bdomen and placed hon light work duty.

On May 15, 2012, Dr. Gagnon reporteatthe found no strig evidence of any
ongoing nerve root impingement and Rtdf's hernia had healed. Dr. Gagnon
recommended physical therapy, and estimatechtffavould be stationary in four to six
weeks with no permanent impairment. Qmd 4, 2012, Dr. Gagnqgrerformed a follow
up evaluation and found that ebiively, Plaintiff's issues were subacute, even thoygh
Plaintiff continued with subjective compldas On June 25, 201Dr. Gagnon opined
Plaintiff had no subjective improventsrand agreed to order an MRI.

Dr. Gary Dilla, who initily performed an Indepeett Medical Examination
(“IME”) on Plaintiff on July 19, 2012, issued several refgrwith changing medical
opinions. Based on the July 19, 2012 IMH, Dilla diagnosed Plaintiff with a diffuse
left lower quadrant abdominal/grosprain/strain, persistent diffuse left lower quadrant
abdominal, groin and medial thigh tendess of undetermined etiology, and past
umbilical hernia surgical repair. Dr. Dillwas unable to explain Plaintiff's widespread
non-localizing pain and withheldirther opinion pending resw of Plaintiff's MRI from
July 18, 2012. Upon review of the MRI, whids. Green sent to Dr. Dilla on July 26
2012, Dr. Dilla issued an addendum datadyést 8, 2012, in which he found it was not

clear what the exact objeatibasis of Plaintiff’'s ongoingymptoms were and found no
objective basis for work restrictions. Hecoenmended that Plaintiff seek an evaluation
from general surgeon Dr. Lou Glass andnsultation with a pain management
interventionalist. Plaintiff alleges thatrDJames Madura examined him on October|4,

2012 and agreed with Dr.illx’'s opinion that Plaintiffsuffered an ilioinguinal nerve

—F

injury, but Plaintiff onlycites to his own declaration toport this assertion. On Augus
21, 2102, Ms. Green forwardddr. Dilla’s August 8, 2012eport to Dr. Gagnon and

authorized treatment contst with the report.
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From November 2012 to February 2014iRtff received numerous treatments 1
Arizona Pain Specialists APS”), including nerve block ¢éatments, from Dr. McJunkin

as well as other doctors.

On November 19, 2012, D&lass conducted an IME.rDGlass opined that there

was no evidence of ilioinguinal nerve entregnt syndrome and no ongoing medic
treatment was necessary for the work-relatgdry. He also oping that Plaintiff was
medically stationary with no permanent inmpgent and that there was no need for wo
restrictions or supportive care fmoa general surgery standpoint.

Upon review of Dr. Glass’s report, Dilla wrote another ngort dated November
29, 2012, in which he foundhere was no objective explanation for Plaintiff's subjecti
symptoms; there was no climicevidence of ilioiguinal nerve entrapent; nerve blocks
were not indicated and if performed, weunalikely to resultin any symptomatic
improvement; and Plaintiff wgsermanent and stationary, witlo evidencef permanent
impairment and no need for work restrictiarssupportive care. In response, Ms. Gre
filed a Notice of Claim Statusn December 4, 2012, andttésd that she understood tha
Dr. Dilla released Plaintiff to full duty and found no further medical treatment
necessary. Plaintiff requested a hearirggsting the Notice of Claim Status.

On April 2, 2013, Dr. Dla issued yet another regobased on his review Of
additional medical records aluding the following: notesrom APS, including notes

regarding Dr. McJunkin’'s treatment oPlaintiff; a neurological evaluation by

Dr. Sivakumar; MRIs of the lumbar spirtepracic spine, sacrum, and coccyx (tailbone);

electrodiagnostic studies; and ilioinguinal/iliologastric nerve blocks. Dr. Dilla opine(
he did not believe Plaintiff suffered a lumlsgine injury and he vganot optimistic that
nerve block treatments wouldgwide lasting benefit. Dr. iDa indicated he received a
correspondence from Lisa LaMi administrative counsdbr Hartford and R&L, on
March 26, 2013, presumablyga&rding the additional medice¢cords. Plaintiff contends
that Gallagher waited months to provide Dilldwith the additional records, specifically

those regarding Dr. McJunkin. Defendants abere is no indication that Gallagher h3
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Dr. McJunkin’s records to prade to Dr. Dilla at the timePlaintiff indicates and, as

support, note that on Ap@l, 2013, Ms. LaMont communiaat to the Gallagher adjuster

[92)

that she needed tgecure Dr. McJunkin’s medical aerds. Plaintiff alleges that
Ms. Green preemptively decided she would tile Notice of Claim Status and only used
Dr. Dilla to “go get an opimn to back up our decisiorihd for “final closure.”

Plaintiff did not appear for sevérsscheduled medical appointments with

L

Dr. Gagnon and Dr. Zacher in July and Seftenof 2012. Plaintiff alleges that he di
not seek medical treatment at that time bseaDefendants denied his treatment pendjng
the IME and he was awaitinDr. Dilla’'s treatment recommendation. Ms. Green sent
Plaintiff a letter dated October 2, 2012, redungsan update on his medical care because
she had no records singaly 9, 2012. Plainti states he responded that he was seeking

treatment from a pain specialist — presumakBS — at Dr. Dilla’'s recommendation. O

-

October 30, 2012, APS called Ms. Green seeking approval for Plaintiff's treatment, bt

Ms. Green informed APS that was not an authorizeghysician under the Arizona
Workers’ Compensation Act.

Plaintiff was also scheduled for anath®E on August 22, 2013, which did not
occur. Defendants allege that the IME doctaised to conduct the IME due to the
perceived threat of litigation by Plaintiff, butaiitiff contends that the doctor refused {o
examine him because his wife was préser wanted to record the IME.

B. Industrial Commissionof Arizona Proceedings

On November 7, 2012, Plaintiff petined the Industrial Commission of Arizonga
(“ICA”) to change doctors fronConcentra to APS. Defendaraliege Plaintiff took this
action because his other doctdps. Zacher and Dr. Gagnolnad released and/or stopped
treating him, and Plaintiff wanted to contintreatment. Plaintiff contends he filed the
petition because Gallagher cancelled his agpwnts with Dr. Ggnon and Dr. Zacher
in response to Plaintiff seeking tream from APS on October 30, 2012. The ICA
approved Plaintiff's rguest to change treating doctaaad, on Novmber 16, 2012,

Gallagher and R&L protested the decisiamgntending Plaintiff was seeking pain

-6 -
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management for issues outside of the scopbebfccepted claim. On December 4, 2012,
Ms. LaMont advised Ms. Green to issue a Not¢ Closing Statubased on Dr. Dilla’s
report finding Plaintiff was stationargnd without a permanent impairment. Qn
December 11, 2012, Plaintiff requested arivgy with the ICA contesting the Notice.

On April 9, 2013, Ms. LaMont advideMs. Green that she would be taking
“aggressive steps to move forwlasn this claim, anticipatinthat we will soon receive an
Award . . . granting continuing hefits.” Ms. LaMont statedhat she needed to secure
medical records from Dr. McJuimkto determine whether any benefits would be owed,
recommended a nurse case manger be assigribeé file, stated she would be meeting
with Dr. Dilla, and suggested surveillancedimcument Plaintiff'$evel of activity.

1. May 24, 2013 ICA Decision

On May 24, 2013, the ICA entered an asvéor Plaintiff, detemining that he was
in need of further active medical care asitled to change doctors. The ICA ordered
Plaintiff be awarded: 1) medical, surgicadamospital benefits, as provided by law, from

December 9, 2012, untduch time Plaintiff's condition isletermined to be medically

stationary; 2) temporary total or temporary partial disability compensation benefits, a

provided by law, from Deerber 9, 2012, until such timas Plaintiff’'s condition is
determined to be medicallyasionary; and 3) a change dloctor from Concentra to APS
effective Novembr 14, 2012.

Defendants did not pay income benefitdowing the ICA award. Defendants
argue they did not pay benefits becatise ICA decision did nospecify a payment
amount or dates of disability. Gallagher adpustMr. Messner, stated he found the ICA
award vague because the ICilxdicated that [Plaintiff] wa entitled to some form of]
benefits, but they did not inditsaas to what they werg(Doc. 145, DSOF, Ex. 3 at 88:4+
18.) He also stated that Gallagher was mflligated to follow the ICA award “for the
most part” and that he need&dknow Plaintiff’'s work statuor the prior year before he
could issue any payment. (Doc. 101, Ex.a2%8:16—18.) In MrMessnher’s notes dated
June 11, 2013, he stated “[wdarrently do not havanything that states the [Plaintiff] ig
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completely out of worlkso it is unknown what TTD/TPD, if any would be owed. It w
depend on the outcome of the IME and determy what body parts are related.” (DSO¥
Ex. 7-1 at 65.) On June 19, 2013, Mr. Messner hired a field nurse case manager ¢
in securing medical recoschnd a treatment plan.

Plaintiff contends that the May 24, 20IC3A award directly provided for benefits
provided specific dates, and found that Ri&i was not stationary, all of which shoulg
have resulted in a payment of income b#sePlaintiff also argues that Mr. Messne
never requested the off-work reports because he already possed&echad access ta
them, but Plaintiff provides no evidence to suppbis assertion. Plaintiff contends tha
Mr. Messner scheduled additional IMEs in order to control treatment costs, citing tc
Messner’s statement that “| really, reallyedeto find out where his currently treating
and get a current treatment plan prior to 7-9t13at is possible.” (DSOF, Ex. 7-1 at 67.

2. April 4, 2013 ICA Hearing andDecember 5, 2014 ICA Decision

On April 4, 2013, the ICAield a hearing at which DRilla testified that he was
changing his November 29, 2012 opinion afeviewing additional records. He state
the relief Plaintiff experienced after Dr. Maikin's diagnostic nem blocks “suggested
that perhaps either the ilioinguinal or iliolygastric nerve was the source of some
[Plaintiff's] pain, which was, kd of my clinical impressin when | first did my IME.”

(DSOF, Ex. 8 at 34.) Approximately two weseéfter the ICA hearing, Dr. Dilla wrote 4

report stating that he found there was noeotiye structural abnormality due to the

compensable injury that woutéquire any work restrictiorput the ICA did not consider
this evidence because it wagmitted after the hearing.

Gallagher and Ms. LaMont cited severahsons as to whthey did not pay
income benefits to Plaintiff i2013 and 2014. In a letter tbe ICA Judge dated July 8
2013, Ms. LaMont indicated #t payment was being refusbdsed on Dr. Dilla’s notes
that there was no basis for work regstans due to Plaintiff's nerve condition
Ms. LaMont stated Plaintiff had been seekireatment for a varigtof other orthopedic

conditions that were not originally part oktindustrial injury, and Defendants had set
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an IME to determine whether Plaintiffadditional conditions we related to the

industrial injury. On Januar§0, 2014, Mr. Messner documedtthat no income benefits

were being paid because “our doctor” felaiRtiff was capable of working full duty, but
that benefits would be reinstatefiective the date of the IME.

On June 24, 2014, Gallaghessued a Notice of Clan Status reflecting that
compensation and medical treatment was teatath on June 5, 2014, because Plain{
was discharged and there was no permanent disability.

On December 5, 2014, the ICA issuedexond decision findg that Plaintiff
sustained a compensable hermary and was entitled to nmore than two months of
temporary compensation pursuant to Arizonasnia statute, A.R.S. § 23-1043, wit
credit to the carrier for any overpayment. that time, Plaintiff had already receive
more than two months of temporary compensation.

3. April 3, 2015 ICA Decision
On April 3, 2015, the ICAssued a third decision. THEA found that Plaintiff's

complications to his iliohypogastric and iloinguinal nervesaa®sult of his industrial

hernia entitled Plaintiff to benefits other than the limited benefits under the Ariz

D

iff

| N

ona

hernia statute. The ICA stated that beeadamage to the nerves is a compensaple

consequence of the industrial claim, Plaintifhy be entitled to disability benefits if hg
was given work restrictions dook time off work for theconsequence. Ireaching its
decision, the ICA adopted Dr. McJunkin’s dngal opinion and founthat he had placed
Plaintiff on light duty status from Octob&5, 2012 through Noweber 14, 2012, and
then placed Plaintiff on a neerk status from November 18012 through November 13
2013. The ICA determinetthat Plaintiff was entitled to meporary total disability benefits
for November 15, 2012 throudtiovember 13, 2013, totalj $31,196.22. Upon petition
by R&L, Twin City, and Gallagher, the April 2015 ICA decision is being considere

on appeal.

\V
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C. Insurance Carrier Coverage

The parties contest whosared R&L at the time of Rintiff's accident — Twin
City or Hartford. Plaintiff contends thdhe two entities should be liable as Plaintiff’
workers compensation sarers, because they are refdri® interchangeably in the
relevant insurance documents and the ICdntinually sent notifications to both
companies. Hartford and Twi@ity argue that Twin Citydid not issue a policy of
insurance to R&L.

Some insurance documents submittexdjuding ICA decisions and Notice of

Claim Status reports, note Twin City ake insurer, and others note Hartforg

Mr. Messner and Ms. Green statibat they did noteal with the insurer and/or did nat

know who the insurer was dHaintiff's claim while theyworked on the claim.

D. Plaintiff's Financial, Emotional and Physi@al Damages

Plaintiff alleges that, because of Defemida he suffered fimeial, psychological,
medical and emotional damages. Defendamastend that Plaintiff has not suffere
financial damages due to their actions. Tm®ye that Plaintiff is under no threat g
foreclosure, has never filedrfbankruptcy, has not had credgclined or a loan refused
and is not delinquent with crigccards. Plaintiff does nalispute these contentions, b
states that because he wasable to work, he was forced to spend his savings
retirement funds, lost his comne&l driver’s license, had billhat went into collections,
had to incur attorney’s feeand had to pay for this own whieal treatment, costing al
least $11,817.78.

Plaintiff argues that with timely, prop@eatment, he likely would have been able

to return to some level of employment, Ihais been out of workompletely for nearly

two years. Based on the advice of his doctors, Plaintiff believes he will never be a

.

—

and

ble 1

return to his line of work otevel of compensation. He alleges the delay in medical

treatment caused him to suffer @aessary pain. Plaintiff statésat his pain impacts his

daily life, and that emotionally, he has sr#d from extreme stress, high anxiety, a

-10 -
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strained relationships with his family. FinalRlaintiff alleges that Dr. McJunkin testifieg
that the delay in care caused Pldirgain, suffering and physical harm

Addressing Plaintiff’'s psychologicand emotional damages claims, Defendat
note Plaintiff was discharged from the mihtabecause he wasund psychologically
dangerous, that Plaintiff’'s doctor has suggebtedeek psychiatric care, and that Plaint
and his wife have not sought marriage coungelPlaintiff does not dispute these facts.
. LEGAL STANDARD

Under Rule 56(c) of the Federal RulgsCivil Procedure, summary judgment i
appropriate when: (1) the movant shows ttiere is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asmatter of law. Fed. R. Civ. P. 56elotex Corp. v
Catrett 477 U.S. 317, 322-23 (198@jsenberg v. Ins. Co. of N. An815 F.2d 1285,
1288-89 (9th Cir. 1987). Underisrstandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly preclude
entry of summary judgmentAnderson v. Liberty Lobby, Ine77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab
jury could return a verdict for the non-moving partig”

In considering a motion for summary judgmethe court must regard as true th

non-moving party’s evidence if it is supporteyg affidavits or other evidentiary material.

Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Theon-moving party may not
merely rest on its pleadings; it must prodsoene significant probative evidence tendir
to contradict the moving party’allegations, thereby creating a material question of f
Anderson 477 U.S. at 256-57 (holding thatettplaintiff must present affirmative
evidence in order to defeat a properly supported motion for summary judgifiestt);
Nat’'| Bank of Ariz. v. Cities Serv. C&@91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befekted by relying dely on conclusory
allegations unsupporteloly factual data.Taylor v. List 880 F.2d 10401045 (9th Cir.

1989). “Summary judgment musé entered ‘against a parigho fails to make a showing
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sufficient to establish the exénce of an element essentialthat party’s case, and of
which that party will bear thburden of proof at trial.”United States v. CarteP06 F.2d
1375, 1376 (9th Cir. 1990) (quotielotex 477 U.S. at 322).
. ANALYSIS
A. Good Faith and Fair Dealing Claims Against Hartford and Twin City
Plaintiff claims that Defendants Hartfomhd Twin City (collectively, “Carrier
Defendants”), as Plaintiff's wkers compensation insuretgeached their duty of gooc
faith and fair dealing by fesing to properly investafe and effectively denying
Plaintiff's medical care and other benefitaiols without any reasonable basis. (Doc. 4
SAC at 10-11.) Arizona law allows a workezompensation claimant to bring an actiq

against his employer’s workersmpensation insurer for breaohthe duty of good faith

and fair dealingDemetrulias v. Wal-Mart Stores In®©17 F. Supp. 2d 993, 1004 (D.

Ariz. 2013) (citingMendoza v. McDonald’s Corp213 P.3d 288, 298Ariz. Ct. App.
2009)). “The duty of god faith arises because . . . implicit in the contract and

relationship is the insurer’s obligatiom play fairly with its insured.1d. In addition, the

Carrier Defendants may be liable for Gallagh@csions since they cannot delegate thei

duty of good faith.See Temple v. Hartforths. Co. of Midwest40 F. Supp. 3d 1156
1166 (D. Ariz. 2014).
Arizona employs a two-pronged test tdetenine whether a claimant has proven

bad faith insurance clainsee idat 1167—-69 (citingrus Joist Corp. v. Safeco Ins. Co. ¢

Am, 735 P.2d 125, 134 (Ariz. Ct. App. 8®)). First is an objective inquiry: did the

insurer act unreasonabigward the insuredR. at 1168. Second is a subjective inquiry:

did the insurer act knowingly or with reckke disregard as to the reasonableness of
actions?ld. at 1169. “Unreasonable actions includdure to ‘immediately conduct an
adequate investigation,’ failute ‘act promptly in payin@ legitimate claim,’ ‘forc[ing]

an insured to go through needless adversarial hoops to achieve its rights und
policy,” ‘lowball[ing] claims,” and similar conduct.Demetrulias 917 F. Supp. 2d at
1004 (quotingZilisch v. State FarnMut. Auto. Ins. C9.995 P.2d 276, 280 (Ariz. 2000))
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Arizona law requires insurers to give “eqeahsideration” to the needs of their insureg

but insurers can challenge claithat are “fairly debatableld. For the second subjective

prong, the intent required is theviehand” or intent to do the actd. at 1005. The
insurer need not intend to hathe insured, but only “mugttend the act or omission ant
must form that intenwvithout reasonable or fairly debatable groundd.”The requisite
“[iintent is established if the insurercleed a ‘founded belief' that its conduct w3
permissible,” and a “founded belief is absevtten the insurerither knows that its
position is groundless or wherfdils to undertake an inveséiion adequate to determin
whether its position is tenabldd.

The Court now determines whethererty is sufficient edence from which
reasonable jurors could condrithat Hartford and Twi€ity, acting through Gallagher
acted unreasonably indhnvestigation, evaluation, amqutocessing of Plaintiff's claim,
and either knew or were conscious of faet that the conduct was unreasonallee
Zilisch, 995 P.2d at 280. In the SAC, PIldfinalleges that the Carrier Defendant
intentionally denied and telimated workers’ compensatidrenefits without a reasonabils
basis, failed to perform aradequate and reasonabievestigation, unreasonably
interpreted their obligations under the Anma Workers’ Compensation Act, abused t
ICA process, needlesstpmpelled Plaintiff through litigatiorfprced Plaintiff to accept a
lower amount of benefits owgdnd placed their financialterests above Plaintiff. (SAC
at 10-11.) The Carrier Defenuts contend that they ammntitled to summary judgment
because the ewhce shows there was a r@a@ble basis for their aons. (Carrier Defs.’
Mot. at 7.) They argue that various doctdesermined Plaintiff was medically stationar
and the ICA decisions did not support prongl additional benefitsvhere one decision

lacked sufficient detail and a later decisionly provided for limited compensatio

already paid to Plaintiff.SeeCarrier Defs.” Mot. at 7-11.) Iresponse, Plaintiff contends$

the evidence shows that Gallaghabused the use of IMEs, cited improper reasons
deny and delay payment, and failed to timely share medical reports, especially

reports, to Plaintiff's other doctorsS¢eResp. to Carrier Defs.” Mot. at 1-2.)
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Viewing the summary judgmempvidence in a light mogavorable to Plaintiff, the
Court finds Plaintiff has proffered sufficieezidence to create a m@ne dispute as to
whether the Carrier Defendants acted unredsgna the investiggaon and processing of
Plaintiff's claim. Despite ta May 2013 ICA decision that awarded Plaintiff medic:
surgical and hospital benefits, as well #&smporary total or partial disability
compensation benefits from December 912@ntil such time Platiff's condition was
determined to be medicallyagtonary, there is sufficient &ence to create a genuin
dispute as to whether Gallagher attempted, inesd, to pay Plaintiff in accordance wit
this decision. Gallagher’s adjuster testifibdt he thought the awdiwas vague and tha
he did not need to fully comply with it. The adjuster acknowledged he needed
information to carry outhe May 2013 decisiorut the evidece shows that minimal or
no actions were taken to obtaire additional information.

The Court acknowledgesatithere were various medical reports, including IM
reports, finding Plaintiff was stationary andA@ecisions at issue in this case that m
have caused confusion. Thep however, finds a genuirtBspute arises as to whethe
the May 2013 ICA decision was sufficientlyear to indicate benefits were owed 1
Plaintiff and whether CarrieDefendants failed to perform atdequate investigation in
response, and rather, effectively ignored tha H&cision. “[W]hile far debatability is a
necessary condition to avoidckim of bad faith, it is noalways a sufficient condition.”
Zilisch, 995 P.2d at 280. The inquiry remainshigther there is sufficient evidence fror
which reasonable jurors couldonclude that in the ing#igation, evaluation, and
processing of the claim, the insurer aateteasonably and eithknew or was conscioug
of the fact that its conduct was unreasonalite.Because the evidence shows Gallagh
may not have taken prompt ssefo attempt to aoply with the May2013 ICA decision,
forcing Plaintiff to go throgh further adversarial hoops, reaable jurors could find that
the Carrier Defendants, acting togh Gallagher, acted unreasonaldge id

The Court must also consider whether thsurer lacked a “founded belief” in th

appropriateness of the course of actiomtimer words, whether the insurer “subjective
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knew that it was acting unreasdoly or acted with such ckless disregard that sucl
knowledge may be imputed to ifTemple 40 F. Supp. 3d atl69. Although the founded
belief determination is usually for the jutg determine, if a plaintiff has offered n¢
significantly probativeevidence that calls into questitime insurer’s subjective founde(
belief, the Court may rule on the issue as a matter ofithw.

Here, because Plaintiff @ceeds on the theothat his claim was delayed due t
Gallagher’s failure to adequateigvestigate his claim, the ifare to investigate theory

overlaps in the first two elements of thedfaith analysis. The evidence of Gallagher

failure to investigate and obtain furtheformation to effectuate the May 2013 ICA

Award may support both the jelotive unreasonableness of the insurer’s actions and

existence of the subjective “evil handSee Demetruligs917 F. Supp. 2d at 1006
Plaintiff also cites statem&nmade by Ms. LaMont, M<$5reen, and Mr. Messner ch]t

Plaintiff alleges indicate a subjective knodde that their actions were unreasona
The Court finds there is suffent evidence for a reasonabury to find the Carrier
Defendants, acting through Gallagher, failedutwlertake an investigation adequate
determine whether their positidga not follow the May 2013 ICA was tenable, and th
the subjective prong of the béalth claim is also met.

Accordingly, there is a geiine dispute as to whethire Carrier Defendants acte
in bad faith with regartb Plaintiff's claim.

B. Proper Insurance Carrier

The Carrier Defendants argtieat Twin City did notssue a policy of insurance t(
Plaintiff's employer, R&L, ad accordingly Twin City camt be held liable for the
alleged failure to act in goofaith. (Carrier Defs.” Mot. at 5.) In support, the Carri

Defendants provide an insurance contract vaitpolicy period of October 1, 2012 f

October 1, 2013, which indicates that Thwi Insurance Company is R&L’s insurer,.

(DSOF, Ex. 9.) However, Plaintiff's injurgccurred in Decembet021 and would not be

covered under the policy ped in that contract.
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The Carrier Defendants also argue ttiegtir Motion shouldbe granted because

Plaintiff has only provided documents createygl third parties to support Plaintiff's
argument that Hartford and Twi@ity should both be heltiable. (Carrier Defs.” Mot.
At 5.) The ICA sent a Notifation of Workers Compensatid@laims dated February 2
2012 that indicated Hartfords the insurer. (DSOF, EX-2 at 11.) Gallagher filed 4

Notice of Claim Status on May0, 2012 indicating Hartfords the insurer (DSOF, Ex. 7;

2 at 12), but filed another Notice of Claimagts on December 4, 2012 indicating Tw
City as the insurer (DSOFEX. 7-2 at 14). The May 24013 ICA decision indicates
Hartford is the insurer (DSOF, Ex. 7-2 at 80); but the December 8014 ICA decision

(DSOF, Ex. 7-2 at 53-56) and the April 3015 decision, indicate Twin City is the

insurer (DSOF, Ex. 7-2 at 68-73). In aduiitj R&L and Twin CityGallagher filed the
petition for review of the ICA decisions on M4, 2015. (DSOF, Ex. 7-2 at 61-62.) Th
Court finds that these docuntsrshowing the ICA’s and Gatiher’'s own use of Hartford
and Twin City interchangeabls insurers shows there igenuine dispute as to who wa
R&L’s insurer at the time of Plaintiff's jory. Because the abow®cuments are unclear
and because the Carrier Defendants haveroided evidence clelg establishing that
Twin City did not havean insurance policy #h R&L at the relevant time, the Carrie
Defendants have failed to show theradsgenuine dispute as to this isSue.

C. Punitive Damages Claim Aginst the Carrier Defendants

A plaintiff may receive punitive damages a bad faith insurance action if ther
are “circumstances of aggrawati or outrage, such as spiteroalice, or a fraudulent or
evil motive on the part of the defendant, octsa conscious and deliberate disregard
the interests of others that the dant may be called wilful or wantonDemetrulias 917

F. Supp. 2d at 1010. Punitive damages m@stricted to those cases in which tk

3 The Carrier Defendants also argue tthet ICA never issued an award again
]:vaxgn CItK, and thus Plaintifhas not exhausted his adminisitra remedies to secure g
inding tha

Carrier Defs.” Mot. at 5.) ThECA did in fact enter two awds for Plaintiff against Twin

ity/GaIIagher in the December 5, 2014 a@mqtil 3, 2015 ICA decisions. (DSOF, Ex. 7t

2 at 53-56, 68—73.) Moreover, given the multiple inconsistencies cited above, the
finds the issue of who iséhactual insurer will be properly placed before a jury.

-16 -
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defendant’s conduct waguided by evil motive.Temple 40 F. Supp. 3d at 1171

v

Summary judgment on the ques of punitive damages “mubt denied if a reasonabl¢
jury could find the requisite evil minthy clear and convincing evidence; summary
judgment should be granted if no reasoaghtly could find the requisite evil mind by
clear and convincing evidenced. at 1166.

In order to establish aaim for punitive damages, Ptaiff must provide evidence
that supports a showing that the Carrier Ddénts either “(1) intended to cause injury;
(2) engaged in wrongfutonduct motivated by spite or will; or (3) acted to serve its
own interests, having reason to know and cansty disregarding aubstantial risk that
its conduct might significantlynjure the rights of otheyseven though defendant had
neither desire nor motive to injurdd. at 1171. Upon the Court’s threshold review of the
evidence, the Court finds that Plaintiff hpsoffered sufficient eddence to create &
genuine dispute as to the third basise T®arrier Defendants “must show there is|a
complete failure of proofCelotex, 477 U.S. at 323, 106 G.. 2548, such that no
reasonable jury could find ¢hrequisite evil mind requirefdr punitive damages by cleaf
and convincing evidenceld.

Here, taking inferences in favor of Riaif, Plaintiff has proffered evidence that
suggests that the Carrier Defendants attederve their own interests by not taking
prompt or investigatory acns to effectuate the May023 ICA decision. Despite the
Carrier Defendants’ argument that the derisivas too vague, thevidence shows that
the decision did state dates and types of lsn@ivarded to Plairffiand that the Carrier

Defendants could have taken steps to olitaenclarity they claim was required in orde

-

to comply with the desion. Plaintiff's proffered evidare also suggests that the Carri
Defendants knew that their lack of affirn@ steps to effectwa the May 2013 ICA

11%
—_

decision could injure Plaintiff'sight to obtain benefits lsause his award would at least

be delayed, and possibly disaeded, and yet, the evidence shows the Carrier Defendants

may have consciously disregarded this sk not promptly investigating. The Court

acknowledges that Plaintiffevidence showing the Carri@efendants’ “evil mind” is
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quite limited, but it cannot say that no reaable jury could conclude by clear and
convincing evidence thdhe Carrier Defendants actedserve their own interests while
consciously disregarding the substantial tiskt their conduct mighsignificantly injure
Plaintiff's rights. As a result, the Caeri Defendants are not entitled to summary
judgment as to Plaintiff’'s opiest for punitive damages.
D.  Aiding and Abetting Claim Against Gallagher and Ms. Green
Under Arizona law, “claims of aiding drabetting tortious conduct require proof

of three elements: (1) the primary tortfeasarst commit a tort that causes injury to the

plaintiff; (2) the defendant must know that the primary tortfeasor’'s conduct constitutes ;

breach of duty; and (3) the def#ant must substantially assor encourage the primary
tortfeasor in the achiement of the breachTemple 40 F. Supp. 3dt 1170 (citingVells

~

Fargo Bank v. Ariz. Laborers, TeamsterC&ment Masons Localo. 395 Pension Trust
Fund 38 P.3d 12, 23 (Ariz. 20023s correctedApr. 9, 2002)). Thearty charged with
aiding and abetting must have knowledgetloé underlying tdrous violation, and
knowledge can be inferrdcom the circumstancekd.

The parties both cite to numerous cadbat they argue support either the
proposition that Arizona law &s or does not permit andaig and abetting cause of
action against a third party administratorgli@allagher, and/or individual adjuster, like
Ms. Green. The Court has reviewed the cdbesparties have cited and is guided byl a
recent decision in this district thasaladdressed suehcause of actiorbee Lambert v.
Liberty Mut. Fire Ins. Cq.No. CV-14-00521-JWS, 201IWL 5432154, at3 (D. Ariz.
Oct. 24, 2014). AsLambert notes, “[a]lthough federal cawgr in this district have
consistently held that Arizoriaw would permit a claim againan adjuster [or third party|
administrator] for aiding and abetting @amployer's bad faith, no conclusive Arizong

case law exists.ld. However, even assuming that a dhpgarty administrator or adjuste

-

may be liable for aiding and atiag a violation of the duty ajood faith and fair dealing,
the plaintiff must still show the elements of separate tortby the third-party

administrator or adjuster agat whom the claim of aidingnd abetting is being alleged.
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See, e.q.Ortiz v. ZurichAm. Ins. Co.No. CV-13-02097-JAT, 2014 WL 1410433, at *
(D. Ariz. Apr. 11, 2014) (“BecawsPlaintiff alleges the sametmmns give rise to both the
bad faith claim and the aiding and abettingiral, Plaintiff has failed to state a clain
against [the third party administrator] or [the adjusterH&ney v. ACE Am. Ins. Co.
No. CV-13-02429-DGC, 2014 WL 12303, at *4 (D. Ariz. Mar. 25, 2014)jones V.
Colo. Cas. Ins. Co.No. CV-12-1968-JAT, 208 WL 4759260, at *§D. Ariz. Sept. 4,
2013);Young v. Liberty Mut. Grp., IndNo. CV-12-2302JAT, 2013 WL 884618, at *3—
4 (D. Ariz. Mar. 6, 2013).

(99}

While Plaintiff alleges in the SAC th#tte Carrier Defendants have breached the

duty of good faithand fair dealing, committed vidlans of the Arizona Workers’
Compensation Act, and violated othertids under Arizona law arising from thei
workers compensation coverage contracts, wbmuld amount to tortious acts, Plaintif
does not allege any claims against Ggller and Ms. Green other than aiding a

abetting and punitive damages$eg SAC at 10-15.) Plaintiff's separate aiding an

abetting claim against Gallagher and Ms. Greequires Plaintiff to provide evidence

that these parties took separateaction in concert with theactions giving rise to
Plaintiff's claim against the Carrier Defendantn other words, if Plaintiff only shows
that the alleged actions that constitute theabh of the underlying tortious act are ti
same as those that constitute the third-padministrator's and adjuster’s assistance
encouragement, Plaiff's claim fails.

The Court finds Plaintiff has failed to pide any facts to create a genuine dispu

as to whether Gallagher and Ms. Green peréal separate actions that substantially

assisted or encouraged the GarrDefendants’ alleged breach&ee Ortiz 2014 WL
1410433, at *3see also Morrow v. Bostadut. Life Ins. Cq.No. CV-06-2635-SMM,
2007 WL 3287585D. Ariz. Nov. 5, 2007). IrMorrow, the plaintiff made two distinct
allegations against two separate defendante-edlirier's selection of a biased doctor
part of the claims handling, and the dwtd provision of abiased and unsupporte
opinion. Morrow, 2007 WL 3287585, at *5. Unlik&lorrow, Plaintiff fails to allege,
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much less produce anyidence, that Gallagher and Ms. Green performed any sep:

action akin to the separate actiond/farrow. The actions that Plaintiff cites in support g

the aiding and abetting are the same actionsgilvatrise to the bad faith claim that the

Carrier Defendants failed to conduct an e investigation and make timely bene
payments.See, Ortiz,2014 WL 141033, at *3; Young 2013 WL 840618, at *3;
Lambert 2014 WL 5432154, at *3Accordingly, the Cournwill grant Gallagher and Ms.
Green’s Motion for Summary dgment as to Plaintiffsaiding and abetting claimg
against them.

D. Punitive Damages Claim Against Gallagher and Ms. Green

Plaintiff alleges that Gallagher and MSreen are liable for punitive damage

(Resp. to Administrators’ Mot. at 10.) ABlaintiff concedes, the only basis for h

’

S

Arate
pf

t

[92)

punitive damages claim agair@Sallagher and Ms. Green is his aiding and abetting claim.

(Resp. to Administrators’ Mot. at 10.)eBause Gallagher and Ms. Green are entitleg
summary judgment orlaintiff's aiding and abetting &im, they are also entitled tq
summary judgment on Plaiffts punitive damages clainfee Young2013 WL 840618,
at *4.
IV. CONCLUSION

The Court finds a genuindispute exists as to whether the Carrier Defendg

breached their duty of good faiind fair dealing by refusing properly ivestigate and

effectively denying Plaintiff's medical carand other benefits claims without any

reasonable basis. The Court also findsrlaihas proffered sificient evidence from
which a reasonable jury could conclude by ckeadt convincing evidere that the Carrier
Defendants acted to serve their own intexebtiving reason to know and conscious
disregarding a substantial risk that theindoct might significantlyinjure Plaintiff's

rights, and thus the jury could find pungidamages against tiarrier Defendants are
appropriate. Accordingly, the Carrier Datiants’ Motion for Summary Judgment wit

respect to these claims is denied.
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No genuine dispute of maial fact as to Plaintiff'sclaims against Gallagher ang

Ms. Green exists, and they are thus entitled to summary judgmeinbdse claims.

IT IS THEREFORE ORDERED denyindefendants’ Hartford Insurance

Company of the Midwest and Twin Citfire Insurance Co.'s First Amende
Memorandum of Law in Support of Motidior Summary Judgment (Doc. 144). Thi
matter will proceed to trial on Plaintiff's @ims against these Defendants, and the Cg
will set a Pretrial Conference by separate order.

IT IS FURTHER ORDERED granting Dendants’ Gallagher Bassett Service
Inc. and Jennifer Green’s First Amended Meamolum of Law in Support of Motion for
Summary Judgment (Doc. 146). Plainsff'claims against these Defendants g
dismissed.

Dated this 28 day of February, 2016.

A

Hon abIMohn_J. Tuchi
United States District Judge
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