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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ronald M. Feldmeier, No. CV 13-2027-PHX-DGC (BSB)

Plaintiff,
VS. ORDER
P. Hauser, et al.

Defendants.

Plaintiff Ronald M. Feldmeier brouglthis pro se civil rights action under 42
U.S.C. § 1983 against P. Hausaand R. Williams, officerat the La Palma Correctiona|
Center (LPCC) in Eloy, Arizona (Doc. 1)Before the Court is Defendants’ Motion far

D

Summary Judgment, which argues that Fedebr failed to exhaust administrativ
remedies (Doc. 22). The Court willagit the motion and terminate the action.
l. Background

Feldmeier alleged that Defendants ateld his Eighth Amendment rights when
they failed to protect him froman assault by his cell mated® 1). In his Complaint,
Feldmeier set forth the following factual allegations:

In July 2011, Feldmeier was assigredew cell mate, Witmn, who exhibited
anger and hostility and threatghFeldmeier. Wilson was iwe Feldmeier’s strength and

half his age. Feldmeier spoke to Hauser andested that either he or Wilson be moved.

! La Palma Correctional Center is owlnend operated by Corrections Corporation
of America (CCA) (Doc. 1 at 1).
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In response, Hauser advised Feldmeidetdim know if the problem worsened.
Wilson’s intimidation and tleats continued and, in September 2011, he threate
to kill Feldmeier. When Feldner told Hauser of the threat, Hauser responded thaf

was too busy and sent Feldmeier away. Feldmeier then met with Williams,

instructed Feldmeier to putis complaint in writing, and, on September 22, 201

Feldmeier gave his written complatotHauser for delivery to Williams.

During the next two days, Wilson’s behawvivorsened, and Fetteier told Hauser

and inquired about a responsehis complaint and a cell chg&. Hauser told Feldmeier

that there was no response and nbatenge would occur that day.

On September 26, 2011, I&meier told Hauser he waafraid and that Wilson’s
threats were escalating, and he again reégdea new cell for eigr him or Wilson.
Feldmeier saw his written complaint on Hats desk; Feldmeiemformed him that
Williams had tasked Hauser wittandling the problemHauser stated that he would log
into the request for a new cell, but that no celse available. Feldmeier then asked
switch cells with any other inmat, which Hauser did not respond.

On two more occasions, Feldmeier aipged to speak with Hauser about th
iIssue, but Hauser refused to speak o because he said he was too busy.

On October 5, 2011, Wilson attackeddmeeier when Feldmeier was lying on hi
bed. The attack lasted beten 10 and 20 minutes. Duritite beating, Feldmeier triec

to summon help via the in-cell emergency batk, but there was n@sponse. Feldmeiel

was beaten until he was wmscious. He suffered aoncussion, fractured eye

orbit/cheekbone, fractured nasal bones amdateartilage, deformation of the nose ar
eye orbit, lacerations, contosis, abrasions, hearing loss, heates/sinus pains, vertigo
sleep loss, memory problems, rib fractumdsrsal/lumbar spinalubluxations, and right
wrist and forearm tissue and muscle damage.

Feldmeier sued for oopensatory and punitivedamages and unspecifief

declaratory relief.
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On June 13, 2014, Defendants filed their Motion for Summary Judgment, arg
the Feldmeier failed to exhaust administratremedies as required under the Pris
Litigation Reform Act (PLRA), 42).S.C. § 1997e(a) (Doc. 22).

lI.  Summary Judgment Standard

A court must grant summary judgment fthie movant shows that there is no

genuine dispute as to any madéfact and the movant entitled to judgment as a matte
of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret77 U.S. 317, 322-23

(1986). The movant bears the initial respoitisjoof presenting the basis for its motiof

and identifying those portions of the recotdgether with affidavits, that it believes

demonstrate the absence of a genuine issue of materiaCrlotex 477 U.S. at 323.
If the movant fails to carry its initiddurden of productionthe nonmovant need

not produce anythingNissan Fire & Marine Ins. Co., Ltd. v. Fritz Co., In@10 F.3d

1099, 1102-03 (9th Cir. 2000). But if tmovant meets its initial responsibility, the

burden shifts to the nonmovant to demonsttlageexistence of a factual dispute and th
the fact in contention is matal, i.e., a fact that mightflect the outcome of the suit
under the governing law, and thtae dispute is genuine, i.¢he evidence isuch that a
reasonable jury could returnverdict for the nonmovantAnderson v. Liberty Lobby
Inc., 477 U.S. 242248, 250 (1986)see Triton Energy Gp. v. Square D. Cp68 F.3d
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1216, 1221 (9th @i 1995). The nonmovamteed not establish a material issue of fact

conclusively in its favorFirst Nat'l Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 288-

89 (1968), but it must “come forward with spécifacts showing that there is a genuine

issue for trial,”"Matsushita Elec. Indus. Cad.td. v. Zenith Radio Corp475 U.S. 574,
587 (1986) (interrecitation omitted)seeFed. R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fuimn is not to weigh the evidence and

determine the truth, but ttetermine whether there igganuine issue for trialAnderson

2 The Court issued a@rder pursuant tRand v. Rowlandl54 F.3d 952, 962 (9th

Cir. 1998) (en banc), which informed Feldereof the summary judgment requirements

under Federal Rule of Civil Procedure 56 (Doc. 24).
-3-
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477 U.S. at 249. In its analysis, theudomust believe the nonmovant’'s evidence a
draw all inferences in the nonmovant’s favad. at 255. The court need consider on
the cited materials, but it may consider any othaterials in the recordFed. R. Civ. P.
56(c)(3).

[ll.  Exhaustion

A. Governing Standard

Under the PLRA, a prisoner must exhatasvailable” administrative remedieg
before filing an action in federal courBee42 U.S.C. § 1997e(aYaden v. Summerhill
449 F.3d 1047, 105@th Cir. 2006);Brown v. Valoff 422 F.3d 926, 934-35 (9th Cir
2005). The prisoner must cofafe the administrative revieprocess in accordance witl
the applicable rules.SeeWoodford v. Ngo548 U.S. 81, 92 (2006). Exhaustion
required for all suits about prison lif€orter v. Nussle534 U.S. 516, 523 (2002)
regardless of the type of relief offdreéhrough the administrative proce&poth v.
Churner, 532 U.S. 731, 741 (2001).

The defendant bears theitial burden to show thathere was an available
administrative remedy and thaetprisoner did not exhaust iAlbino v. Baca747 F.3d
1162, 1169, 1172 (9th Cir. 2014ee Brown 422 F.3d at 936-37 (a defendant mu
demonstrate that applicable relief remairs@ilable in the grievance process). On
that showing is made, the berdshifts to the prisoner, whnust either demonstrate thg
he exhausted administrative remedies or “edarward with evidencehowing that there
iIs something in his particular case thatde the existing and generally availab
administrative remedies effiaeely unavailable to him.”Albino, 747 F.3d at 1172. The
ultimate burden restsithh the defendant.ld. Summary judgment is appropriate if th
undisputed evidence, viewedtime light most favorable to the prisoner, shows a failurg
exhaust.Id. at 1166, 1168seeFed. R. Civ. P. 56(a). If @ourt concludes that a prisong
failed to exhaust, the proper remeadydismissal without prejudiceSee Jones v. Bock
549 U.S. 199, 223-24 (200Djira v. Herrera 427 F.3d 1164, 11756 (9th Cir. 2005).
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If summary judgment is denied, disputdtual questions relevant to exhaustion
should be decided by the judgeplaintiff is not entitled ta jury trial on the issue of
exhaustion.Albino, 747 F.3d at 1170-71But if a court finds that the prisoner exhausted

administrative remedies, that administratremedies were not available, or that the
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failure to exhaust administrative remedié®dd be excused, thease proceeds to the
merits. Id. at 1171.

B. Applicable Grievance Procedure

Feldmeier is a California Department Gbrrections and Rwbilitation (CDCR)
inmate; therefore, the applicaldeministrative procedureseaset forth in Title 15 of the
California Code of Regulationg 3084. CDCR regulationsl@alv a prisoner to appea
any action or decision by a pois official that adverselyfects the prisoner’'s welfare|
Cal. Code Regs. tit. 15, § 30&4a). Prior to January 28011, a prisoner had to pursuge
an appeal through four levels, otfieformal” and three “formal.” Manning v. Bunnell
No. 2:12-CV-2440, 2014 WL BB312, at *2 (E.D. CalApr. 2, 2014). The CDCR’s
administrative exhaustion gredure was modified by andment on December 13, 2010,

becoming effective on January 28, 201%ee id. at *3. In order to exhaust availabl

1%

administrative remedies within the curregstem, a prisoner must proceed through three
levels: (1) an inmate submits an appealFamm 602 to the appeals coordinator at the
institution for processing and reces a first formal-level desion, unless the first level is
exempted by the appeals comatior; (2) if relief is not ganted at the first level, the
inmate must file an appeal and receive aseédormal-level decision; and (3) if relief ig
not granted at the second leville inmate must file anppeal and receive a third level
decision from the Appeals ChieSeeCal. Code Regs. tit. 188 3084.2(a)-(d 3084.7.
A final review and decision by the Chief tife Office of Appeals, also known as the
“third level” appeal, exhausts thénmate’s administrative remedies. See id.,
§ 3084.7(d)(3).

CDCR regulations require a prisoner to deis “the specific issue under appea

and the relief requested.fd., 8 3084.2(a). The prisoner issalrequired to list “all staff

-5-
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member(s) involved and . their involvement inthe issue” or prade any available
information that would ssist in identifying the staff members involved.ld.,
§ 3084.2(a)(3).

The parties dispute whether an infainForm 22 must be submitted befor
proceeding with the 602 pcess described above.

The record includes a pyp of part of the LPCC Imate Handbook, which was
given to Feldmeier when he arrived at LPCC and which outlines the grievance/a
procedures (Doc. 23, Defs.” Statement oEtaDSOF) 11 23-24 & Ex. A-6; Doc. 26
Pl.’s Statement of Facts in Response t@OBSPSFR) 11 23-24). Feldmeier points o
that the “Grievance Procedure” section of inmate Handbook stateélsat when inmates
have a grievance, they “will have accessatoinformal procgs (CDCR Form 22) to
resolve their complaints” (Do@3, Ex. A-6 (Doc. 23-1 at 52)). This section further sta

that “at any time the informal process hast provided successful resolution of th

complaint or in the event of emergengyevance, CDCR inmates may use the CDC

602 process”i(l.). Despite this language, Defendaatgue that the informal Form 22

was not part of the formal ednistrative grievance/appealquess and did nanitiate the
administrative grievance/appeal proces®dD28 at 2-3). According to Defendant
Feldmeier misinterprets the LPCC Inmatendiaook to support his claim that Form 2
was part of an informal grievance procedude &t 2).

The Court rejects Defendants’ argumefithe United States Supreme Court h
held that a prison’s own predures define the contous§ proper exhaustionJones 549
U.S. at 218. A prisoner musbmply with the “aplicable procedural rules — rules thd

are defined not by the PLRA, but by the prison grievance process it$elf(internal

citation omitted). Further, when determiningatladministrative remedies are available,

the Court looks at “official diretives that explain the scopé the administrative review
process” and “information provided toethprisoner concerning the operation of tf

grievance procedure . . . Brown 422 F.3d at 937.
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The most logical reading dhe LPCC Inmate Handbook tksat an inmate with a
complaint initiates the grievance process iing an informal Form 22, unless it is an
emergency grievanceRegardless of the amendment maolédhe CDCR regulations in
2011 that eliminatedhe informal step, because th®CC Inmate Handbook directs
prisoners to file the informdform 22 before using the 6@2ocess, the Court finds that
the informal Form 22 initiates éhgrievance/apa process.

C. Feldmeier’s Attempt to Grieve

On September 22, 2011, Feldmeiempbeted a Form 22 (Doc. 23, Ex. A-{
(Doc. 23-1 at 65)). He iddéfied the topic as “Threats bgellmate” and wrote that hig

A 4

new cell mate — who is younger and muscular — was intimidating and threating him, th:
he feared assault day and nigintid that he needs help; Feldergequested that either hg
or his cell mate be movedi(; Doc. 23, DSOF  65; Do@6, PSFR { 65). He submitted

1%

—+

the Form 22 to Hausemn September 26, 201and, that same day, Hauser signed it
acknowledge receipt and forwarded it toll\&ms for a response (DSOF 11 65-66; PSKR
11 65-66).

Under Operational Procedure #627, whighs in effect at the time and whicl

0]

—

outlined the procedures for processingFarm 22, Williams hd 3 days, or until
September 29, 2011, to respond to Feldmeleoien 22 (DSOF 1 6 PSFR § 67). Therg
was no response by September 29, 2011 (DSOF { 68; PSFR { 68).

As mentioned, the LPCC nmate Handbook directed thétthe informal process
does not provide a resolution of the cdanut, the inmatemay use the CDCR 602
process (Doc. 23, Ex. A-6 (Doc. 23-1 at 5Zyeldmeier did not file a subsequent CDCR
Form 602 related to his request in therR@2 (DSOF 11 70-71; PSFR 11 70-71).

On October 5, 2011, Fettkier was assaulted by his cell mate (DSOF | 11; P$FR
1 11). That same day, Feldmeier’'s requeshdwe to a new cell was granted (Doc. 25 |at
4).

After the assault, Feldmeier submittevo CDCR Form 602 Appeals: one sought

compensation for property that was lost betwt#enassault date and his return from the

-7 -
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hospital, and one complainedbout untimely commissary ldeeries (DSOF { 62; PSFR
1 62). Feldmeier did not submit any CDCRrRo602 Appeals related directly to th
assault or Defendants’ alleged failure totpct Feldmeier (DSOF § 61; PSFR { 61).

D. Discussion

There is no dispute that Feldmefailed to submit a CDCR Form 602 relate)
directly to the assault or Defendants’ alleged failure to protect him. For this re
Defendants contend that Feldmeier faile@tbaust administrative remedies (Doc. 22
8-11). Feldmeier asserts that he initiated the grievance/appeal process with his Fg
and then he received the relief he soughtmosae to a new cell; he argues that there w
nothing left to appeal and remedies weffectively exhausted (Doc. 25 at 3-4).

The Ninth Circuit has held that a miger does not have to press on to exha
further levels of review once he has receiafld‘available” remedies at an intermediat
level of review. Brown 422 F.3d at 935. Thus, comiite of every step in the 602
process was not necessary to satisfy thewestltan requirement iFeldmeier’'s complaint
was resolved at the initial Form 22 levelhe question here is whether Feldmeiet
Form 22 complaint suffiently relates to his failure-tprotect claim in this action.
Defendants maintain that Feldmeier's Fa2éh was a request for a cell change and ¢
not raise the issue of an allegeduige to protect (Doc. 28 at 5).

Even though Feldmeier sulited his Form 22 before ¢hOctober 2011 assault]
arguably his complaint could have encompdsaefailure-to-protect allegation. But i
review of his Form 22 reflects that he comipéal only of a threatemng cell mate, that it
was an increasing problem, that he fearedssauwt, and that he thefore sought help in
finding either him or his cell mate a nexell (Doc. 23, Ex. A-9(Doc. 23-1 at 65)).
Feldmeier did not state that he had bedm¢eHauser for months about threats made
his cell mate or that he had met with Williansfact, Feldmeier did not state that he ha
informed anyone of #increasing threatséde id).

One of the primary purposes of exhausi®to “affor[d] corections officials time

and opportunity to address roplaints internally beforallowing the initiation of a

-8-
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federal case.”"Woodford 548 U.S. at 93 (quotingussle 534 U.S. at 525kee Griffin v.
Arpaio, 557 F.3d 1117, 112(®th Cir. 2009) (“the primary purpose of a grievance is
alert the prison to a problem and facilitaterésolution”). To facilitate this, a grievanc{
must “alert[] the prison to the nature of the wrong for which redress is soughtfin,
557 F.3d at 1120. The level of specificigquired in a grievance “must come from th
prison regulations prescribing the gré@dce process for that prisonNunez v. Duncan
591 F.3d 1217, 1224 (citindones 549 U.S. at 217-19). Aset forth previously, the
CDCR regulations that govern this case reqaiggisoner to “descréthe specific issue
under appeal” and to identifiall staff member(s) involvdd” Cal. Code Regs. tit 15,
88 3084.2(a), 3084.2(a)(3).

The Court finds that Feldmeier's Form @& not provide sufficient information to
put prison officials on notice of the length the his cell mate lthposed a threat anc
that Hauser or Williams or any other officers were aware of the threat but failed tg
any action. In other words, his Form 22 dat describe the specific issue underlying h
claim in this action, nor did it identifghe staff members inWwed. Absent such
information, prison officials did not havedtopportunity to addss a complaint related
to an alleged failure to protect. Felders Form 22 therefore cannot satisfy th
exhaustion requirement for Hiagilure-to-protect claim agast Hauser and Williams, andg
Defendants’ Motion for Summadudgment will be granted.

IT IS ORDERED:

(1) The reference to ¢hMagistrate Judge iwithdrawn as to Defendants’
Motion for Summary Judgent (Doc. 22).

(2) Defendants’ Motion for Summary Judgment (Doc. 22ranted; Plaintiff
Feldmeier's Complaint is dismissed thout prejudice for failure to exhaus
administrative remedies.
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(3) The Clerk of Court must enterdgment accordingly and terminate the

action.
Dated this 16th day of December, 2014.

Nalb ottt

David G. Campbell

United States District Judge
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