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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Christopher P. Dallas, No. CV-13-02044-PHX-JZB
Plaintiff, ORDER
V.

Carolyn W. Colvin,

Defendant.

Plaintiff Christopher P. Dallas seeks mwiof the Social Smirity Administration

Commissioner’s decision denying his applioatfor disability benefits under Title Il of]

32

the Social Security Act. (Doc. 1; Doc..21Defendant concedes error and requests that

the Court remand this case for further procegsli (Doc. 26; Doc. 2y For the reasons
below, the Court will reverse the decisiontbé Commissioner and remand this case
the Social Security Administratn for an award of benefits.
I. Background

On July 28, 2009, Plaiiff filed an application for diability benefits under Title Il
of the Social Security Act. (ARL4.) Plaintiff alleged thate became unable to work o
January 1, 2007 due to a variety of conditions, imcling headaches, bipolar disorde
organic mental disorder, amhxiety related disorder.ld; at 14, 16, 205.) On Februan
24, 2010, the Social Sedyr Administration denied Rintiff's application. [d. at 14.)

! Citations to “AR” are tahe administrative record.
2 Plaintiff subsequently amended theset date to July 1, 2008d (at 14.)
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On August 26, 2010, &éhSocial Security Administratiodenied Plaintiff's request for
reconsideration. I¢.) Pursuant to Plaintiff's request hearing was held on January 3{1,
2012, before Administteve Law Judge (“ALJ”) Ed C. Cates, Jr. Id. at 14, 22.) In a
decision dated Febary 17, 2012, the ALJduled Plaintiff is not entitled to disability
benefits because he was “not disabled ursgetions 216(i) and 223(d) of the Socia
Security Act through June 30, 20, the last date insured.ld( at 22.) In August 2013,

the Appeals Council denied Plaintiff's requést review of the ALJ’s decision, and thg

D

decision became the final decision ofettfCommissioner of the Social Security
Administration. [d. at 1-10.)

Having exhausted the administrative revignucess, on October 8, 2013, Plaintiff
sought judicial review of the ALJ’'s deaisi by filing a Complaint irthis Court pursuant
to 42 U.S.C. 8§ 405(g). (Dod.) On June 19, 2014, Raif filed an Opening Brief,
seeking remand of this case to the So8aturity Administration for an award of
disability benefits. (Doc. 21.) On Augu 20, 2014, Defendant filed a Motion tp
Remand, agreeing that the ALJ committedaleerror, but requesting that the Coulrt
remand this matter for further proceedings.o¢D26; Doc. 27.) Ofseptember 26, 2014
Plaintiff filed a Response tDefendant’s Motion, again guing that remand for an award
of benefits is appropriatgiDoc. 30.) Defendant has naletl a Reply and the time to do
so has passed.

[I.  Analysis

a. TheALJ erred in rejecting the opinions of Dr. Larry J. Cowley and Dr.
Steven Hirdes.

Plaintiff argues that the ALJ failed tprovide specific ad legitimate reasons

supported by substantial eelace for rejecting the medicapinions of Dr. Cowley,

treating psychiatrist, and Dr. Hirdes, exammipsychologist, regarding Plaintiff's menta
impairments and, in doingo, committed legal emo (Doc. 21 at 12-25)see also
Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014) (quotiRgan v. Comm’r of Soc.
Sec, 528 F.3d 1194, 1198 (9thrCR008)) (“If a treating or eamining doctor’s opinion is

contradicted by another doctor’s opinion,An] may only reject it by providing specifig
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and legitimate reasons that are supgub by substantial evidence.Qotton v. Bowen
799 F.2d 1403, 1408 (9th 1ICi1986) (An ALJ can meet ¢h“specific and legitimate
reasons” standard “by setting out a detaidedl thorough summary of the facts and
conflicting clinical evidence, ating his interpretation there@nd making findings.”).

In its Motion to Remand ahsupporting Memorandum, Defendant concedes that
“the ALJ’s decision was ultimely deficient,” butDefendant does napecify whether it
agrees that the ALJ erred éach way identified by Plaifitin his Opening Brief. (Doc.
26; Doc. 27.) However, based on Defendargguest to remand this matter to, among
other things, accord “appropriate weight tiee opinion evidenceof record,” and

Defendant’s failure to contest Plaintiff's adsans that the ALJ erred in weighing th

117

opinions of Dr. Cowley and D Hirdes, the Court assumesatiDefendant concedes th

D

ALJ erred in rejecting the opinions lbbth physicians. (Doc. 21; Doc. 26.)

Based on its review of the record, t@eurt accepts Defendant’s concession (of
error regarding the ALJ’'s reggon of Dr. Cowley’s and D Hirdes’ medical opinions.
Having determined that the ALJ erred inigleng medical sourcevidence, the only
remaining issue for the Court wghether to remand this cafe an award of benefits or
for further proceedings.

b. Remand for an award of benefits is appropriate.

If the ALJ’s decision is not supported bybstantial evidence or suffers from lega
error, the court has discretion to reverse andhred either for an awaof benefits or for
further administrative proceedingsSmolen v. Chater80 F.3d 1273, 1292 (9th Cir
1996). Under the Ninth Cirdis credit-as-true standardtourts may credit as true

improperly rejected medical opinions and remérdan award of benefits if each of th

D

following are satisfied: “(1)the record has been Iy developed and further

administrative proceedings would serve ueful purpose; (2) the ALJ has failed to

* Plaintiff also argues in his Opening Hrithat the ALJ erred in rejecting treating
physician Dr. Sharonelle Simmons’ opiniorf3laintiff’s testlnjov?_', and lay witness
testimony by Plaintiff's ﬁarentS(Doc. 21 at 23-26.) Hower, in light of Defendant’s
concession of error with spect to Dr. Cowley’'s and Dr. Hirdes™ opinions, the Codrt
need not address the other esralleged by Plaintiff.
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provide legally sufficient reasons for rej@g evidence, whether claimant testimony ¢
medical opinion; and (3) if the improperlysdredited evidence were credited as true,
ALJ would be required to find the claimant disabled on rema&htrison, 759 F.3d at
1020 (citingRyan 528 F.3d at 1204,ingenfelter v. Astrue504 F.3d 1028, 1041 (9th
Cir. 2007),0rn v. Astrue 495 F.3d 625, 640 (9th Cir. 200Benecke v. Barnhar379
F.3d 587, 595 (9th Cir. 2004), aganolen 80 F.3d at 1292). If éh“credit-as-true rule”
Is satisfied, the Court may remand for hat proceedings, instead of for an award
benefits, only “when the record as a whalreates serious doubt as to whether
claimant is, in fact, disabled withinghmeaning of the Social Security ActGarrison,
759 F.3d at 1021.

I. When appropriately credited as true, the o%ini_on_s of Dr. Cowley
and Dr. Hirdes require the ALJ to find that Plaintiff is disabled.

Defendant argues that “further procewd would be useful for the purpose (
further development of the record and the s of outstanding issues.” (Doc. 27 4
4.) Defendant asserts that the ALJ's depgaient of the evidenceas deficient and, on

remand, the Appeals Counsel will dir¢ise ALJ to dahe following:

obtain any additional evidence redmt to the period prior to
Plaintiff's date last insured @de 30, 2011); obtain evidence
from an appropriate medical expéo assist in providing a
longitudinal overview of Plaimff's medically determinable
mental impairments throughout the period at issue; further
evaluate Plaintiff's mental impanents at steps 2 and 3 of the
sequential evaluation procesfyrther evaluate Plaintiff's
subjective complaints and rther consider Plaintiff's
maximum residual functional caPacny,_accordmg appropriate
weight to the opinin evidence of recorth accordance with
the applicable regulations; and obtain supplemental
vocational expert evidence, as warranted.

(Doc. 27 at 2-3.)
However, Defendant fails tolentify with specificity wiat additional evidence ig

needed or what “outstandingsues” remain regarding Plaffis limitations. The record
includes Plaintiff's medical words from the relevant timgeriod, as well as opinions

from treating, examining, and consulting sources. Further, a vocational expert testi
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Plaintiff's hearing regarding Plaintiff's limations as identified by Dr. Cowley and Dr.

Hirdes. Given the evidence in the record regarding Fiigsntnental impairments, there
are no outstanding issues present hererdtatire a remand for further proceedin@ee
Treichler v. Comm’r of SSA75 F.3d 1090, 110®th Cir. 2014) foting that a remand

for further administrative proceedings is gextly useful where the record has not bes

fully developed, there are outstanding confliatsl ambiguities to be resolved, or the

presentation of further evidenomy “prove enlightening”).

Defendant’s request for remand to alldhe ALJ to “reevaluate” Plaintiff's
impairments at steps 2 andaBd accord the appropriate wietigo the medical evidence
seeks an opportunity fahe ALJ to reweigh the evidentleat was already before him
Such a remand is not for a “useful purposeGarrison 759 F.3d atl021 (“[T]he
objectives of the credit-as-true rule fores® the argument that a remand for the purps
of allowing the ALJ to have mulligan qualifies as a remamor a ‘useful purpose’ under
the first part of credit-as-true analysis.Sge also Beneck879 F.3d at 595 (“Allowing
the Commissioner to decide the issue again would create an unfair ‘heads we win
let's play again’ system of sbility benefits adjudication.”)Moisa v. Barnhart 367
F.3d 882, 887 (9th Cir. 2004) (“The Commdsser, having lost this appeal, should n
have another opportunity to show that Moisaas credible any more than Moisa, had |
lost, should have an oppority for remand and further proceedings to establish
credibility.”).

Defendant also asserts that a remdod further proceedings is appropriat
because “Congress empowered the Compomssi to ‘make findings of fact, anc

decisions as to the rights of any individagiplying for [disabilitybenefits.]” (Doc. 27

at 5.) However, as the Ninth Circuit Couecently reiterated, “[w]here there are no

outstanding issues that must t@solved before a propersdbility determination can bg
made, and where it is clear from the admintstearecord that the ALJ would be require

to award benefits if the claimant’s excgssin testimony were credited, we will ng

remand solely to allow the ALJ to malspecific findings regarding that testimony.
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Rather, we will . . . take that t@sony to be estdished as true.”See Garrison759 F.3d
1019-20 (quoting/arney v. Sec’y of Health & Human Sen&569 F.2d 1396, 1401 (9th
Cir. 1988)).

Defendant does not disputeatithe other two prongs of the credit-as-true test
satisfied here. The Court ageewith both parties that thd_J's decision contains errof
regarding the weight given tbe medical opinions of Dr. @dey and Dr. Hirdes. (Doc.
21; Doc. 26; Doc. 27.) When these opini@ne credited as true, the following facts a

established. Plaintiff suffers from an impaent that seriously #dcts his ability to do

the following on a sustained basis in a routvmrk setting: (1) understand, carry ouf

and remember instructiong?) respond to customary wo pressures; (3) perform
complex tasks; and (4) perfonmpetitive tasks. (AR at 647-348 These limitations have
“lasted or can be expected to last for 12 months or longkt.’at(648.)

Additionally, Plaintiff's judgment and insighare in the “fair” to “poor” range.
(Id. at 386.) Plaintiff is in the “low” to arage range of intellectual functioning, wit
scores also indicating neuropsychological impairmentid. &t 389.) Plaintiff's
processing speed is an area ofgfiiicant impairment and weakness.ld.(at 387.)
Plaintiff has “severe” impairments “in alleas associated with mery functions.” [d.
at 388.) Plaintiff will have “severe diffulty acquiring new iformation adequately,
regardless of the type of teaching format employedd’) (Plaintiff is likely “unable to
manage the necessity of omgg social interaction succesdlf at the present time.’ld.
at 389.) Plaintiff has moderate to sevaemgpartments in his ability “to adjust tg
necessary changes withworking environmets” and “he will requie high levels of
supervisory assistance and monitoringld. @t 390.) These limitains have or will last
12 months. I¢. at 389.)

Given these restrictions and the testimafiythe vocational xpert at Plaintiff's
hearing (AR 93-96), Plaintiff does not have the abilitywork. Thus, when the
improperly discredited evidence is creditedtras, the ALJ would be required to fing
Plaintiff disabled on reman&arrison, 759 F.3d at 1020.
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ii. The record as a whole does notreate “serious doubt” as to
whether Plaintiff is disabled.

In its Motion to Remand, Defendant argtiest even if the Court finds each prong
of the “credit-as-true rule [is] satisfied,ramand for further procédegs is nonetheless
warranted because an evaluatairthe record as a whole creates doubt that Plaintiff is
disabled.” (Doc. 27 at 6.) Specificallipefendant asserts that although “the ALJ's
decision was ultimately deficiehthere is evidencen the record “thacould support the
ALJ’s findings.” (d.)
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In support of this argument, Defendastates that “longitudinal mental healt
treatment notes showed Plaffis providers regularly and ewsistently rated his Global
Assessment of Functioni(@AF) at about 60.” Il.) As discussed bthe Ninth Circuit

Court inGarrison

759 F.3d at 1003 n.4. Thecord shows that Plaintiff recead a GAF score of 58 in early
July 2009, a score of 60 intéaJuly 2009, scores of 60 in August, September, Novem

and December 2009, scores of 60 in Febraag/March 2010, and most recently a scd

A GAF score is a rough estimate of an individual's
psychological, social, and oqgational functioning used to
reflect the individual's need for treatmentVargas V.
Lambert 159 F.3d 1161, 1164 n(2th Cir. 1998. Accordin

to the DSM-IV, a GAF scorbéetween 41 and 50 describes
“serious symptoms” or “any serious impairment in social,
occupational, or school funoning.” A GAF score between
51 to 60 describes “moderatengytoms” or [“]any moderate
difficulty in social, occupational, or school functioning.”
Although GAF scores, standinglone, do not control
determinations of whether a penss mental impairments rise
to the level of a disability(or interact with physical
impairments to create a dishty), they may be a useful
measurement. We note, howee, that GAF scores are
g{PlcaIIy assessed in contrde clinical settings that may
iffer from work environmentsn important respectsSee,
e.g., Titles II & XVI: Capality to Do Other Work-
Themedical-Vocational Rules As A Framework for
Evaluating Solely Nonexertional Impairmen®&SR 85-15,
1985 SSR LEXIS 20, 1983-19980c. Sec. Rep. Serv. 343
(S.S.A 1985) (“The maally impaired may cease to function
effectively when facing such demands as getting to work
regularly, having their fperformance supervised, and
remaining in the workplace for a full day.”).

per,
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of 50 in January 2012. (AR 481, 479, 478, 4416, 475, 474, 473, 631.) As stated
Garrison, Plaintiff's GAF scores, alone, are nosplositive of Plaintiff'sability to work.
SeeGarrison, 759 F.3d at 1003, 1005 (remanding benefits where the plaintiffs GAF

was at one point 55-60, and sefsently decreased to 50).

Further, the same recordsattshow Plaintiff received GAF scores of around 6

also reflect that Plaintiff antinued to suffer severe sytoms related to his menta
impairments. For example, Defendant €it®e AR 479, a July22, 2009 note from
Psychiatric Mental Health Nurse PractitionRose Garduno, diag that Plaintiff
reported his mood improved. (Doc. 27 at &ess than one month later on August 1
2009, however, Ms. Gamtho noted that Plaintiff reportdds “mood has been depresseq
and he feels rundown. (AR 4783imilarly, in September 200®laintiff reported that he
“continues to have depression and moodhga/i and while he reported these symptor
“were not quite as bad as befordyey were “still prominent.” Ifl. at 477.) In fact, Ms.
Garduno increased Plaintiff's dosage of Sl and added Bendaryl at that timéd.)(
Likewise, in February 2010, Plaintiff reportétht “he is more depressed,” he continu
to have anxiety, and “is on the verge of a panic attadkl”a 474.) Accordingly, theseg
records cited by Defendant do not create Gesidoubt” that Plaintiff is disabledSee
Garrison, 759 F.3d at 1017 (“Cyclesf improvement and dditating symptoms are &
common occurrence, and such circumstances it is erfar an ALJ topick out a few
isolated instances of improvement over a peoibchonths or years and to treat them as
basis for concluding a claimant is capable of working.”).
Defendant further arguesath“consistent with the ALJ’s finding that Plaintiff'g
allegations were not entirely credible, the relcocontained evidence that Plaintiff was n
always candid.” (Doc. 27 at 6.) In supportf@welant cites to AR 485, which states th
in June 2009, Plaintiff requested a ngwovider because he disagreed with t
medication his then-current provider prescrib@tie same record alswtes that Plaintiff
stated he “was not fully trutbf’ in his initial evaluation, ath he “didn’t tdl” his provider

“everything.” (AR 485.) The Court finds th#tis one record does not create “serio

-8-
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doubt” as to whether Plaifitis disabled. Plaintiff's vgue comment in 2009 does nd
support the assertion that he was later urfinlith describing his symptoms, particularly
in light of the treating and examining opinicausd other records that support the sever
of his symptoms. See, e.gld. at 384-391, 472-48%17-603, 617-31, 647-48.)
Defendant also argues that the ALJ's deieation regarding Rintiff's ability to

work is supported by the fact that “Plaifis treatment was eentially routine and
conservative.” (Doc. 27 at 7.) Defendastates that in April 2010, “Plaintiff's
neurologist observed that a pasicipital nerve block had wked to control Plaintiff's
headaches for some time difgjcurrently [Plaintiff] only takes Imitrex on average onc

a week.™

(Id.) Defendant also notesahin the same records, Plaintiff's neurologi
recommended an additional occipital nerve bldmkt, Plaintiff declined, stating that hé
preferred to use ice and Imitrex when needédl) (

“[E]vidence of conservative treatmem$ sufficient to dscount a claimant’s
testimony regarding severitf an impairment.” Parra v. Astrue481 F.3d 742, 751 (9th
Cir. 2007) (quotingJohnson v. Shalala60 F.3d 1428, 14349th Cir. 1995)). An
inadequately explained failure to pursuegaribed treatment caaiso be a sufficient
reason to discredit a claimis symptom testimony.See Molinav. Astrue 674 F.3d

1104, 1112-13 (9th @€i 2012). However, even if &htiff failed to pursue more

aggressive treatment recommendgdis physician with regaro his headaches, there is

no evidence in the reod that Plaintiff failed to purge prescribed treatment for hi

mental impairments. To the contrary, trezord shows that Plaintiff sought medic:

treatment and counseling, was referred to sfists for care, and was prescribed stro
medications, including Seroquel, Zoloft,daiiemazepam. (AR 311-32, 472-485, 51
603, 613-31.)

Accordingly,

IT IS ORDERED that Defendant’'s Motion to Reand (Doc. 26) is granted a

* The ALJ likewise asserted that Plaintiffieatment was “conservative,” citing only t
the fact that Plaintiff was takingnitrex “as needed (AR 18-19.)
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provided in this Order.
IT IS FURTHER ORDERED that the final decisionf the Commissioner of the
Social Security Administration is reversadd this case is remanded for an award
benefits. The Clerk shall enter judgmantordingly and terminatthis case.
Dated this 6th day of March, 2015.

SEn___

Honbrable John Z. Bde
United States Mgistrate Jude
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