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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Brian G Phillips, No. CV-13-02057-PHX-DGC
Plaintiff, ORDER
V.

Salt River Police Department, et al.,

Defendants.

On October 9, 2013, pro se Plaintiified a complaint against Defendants Salt

River Police Department, Maricopa Countye8ff's Department, Salt River Casino, an
Bureau of Indian Affairs. Doc. 1. Plaifitalso filed an applic#on to proceed in forma
pauperis (“IFP”). Doc. 3. The Court scrednthe complaint, disissed it for failure to
state a claim, denied IFP siaf and gave Plaintiff until daary 6, 2014, to file an
amended complaint. Doc. 6. Plaintifiled an amended complaint (Doc. 7) o
December 23, 2014, and filed an applicatirequesting IFP status (Doc. 8). TH
amended complaint is virtually identical Riaintiff's initial complant, adding only a
paragraph with some legal ditans and an assertion thatitiff will file an amended
complaint by January 5, 2014Doc. 7 at 7. Plaintiff has filed no further amendg
complaint. The Court will deny Plaintiffapplication for IFP and dismiss the amend;
complaint for failureo state a claim.
l. Legal Standard.

In IFP proceedings, a district court “shdiémiss the case at any time if the col

determines that . . . the action . . . fails to state a claim on which relief can be gran
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28 U.S.C. §1915(e)(2). Whileuch of § 1915 concerns prisoner litigation, 8 1915
applies to all IFP proceedings.opez v. Smith203 F.3d 1122, 1126 n.7 (9th Cir. 200(
(en banc). “Section 1915(e)(2)(B)(ii) . . . alle a district court to dismiss[] sua sponi
... a complaint that failo state a claim[.]” Id. at 1130. A district court dismissing
under 8 1915(e)(2)(B)(ii) “should grant leaveamend even if no request to amend t
pleading was made, unless it determines tl@aptbading could not possibly be cured |
the allegation of other factsId. at 1127-29 (citdons omitted).

Rule 8 of the Federal Rules of Civildeedure provides that “[a] pleading thd

states a claim for relief must contain . .shert and plain statemieof the claim showing

that the pleader is entitled to relief.” Fed.@v. P. 8(a). Thishort and plain statement

“need not contain detailed factudlegations; rather, it mugiead ‘enough facts to stats
a claim to relief that iplausible on its face.™
F.3d 1017, 1022 (9tkir. 2008) (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007));see also Ashcroft v. Igha56 U.S. 662, 678 (2009)The plausibility standard

.. . asks for more thansheer possibility that a defemddas acted unlawfully”).

Clemens v. DaimlerChrysler Cor®b34

When analyzing a complairfor failure to state a clai, “[a]ll allegations of
material fact are taken as trueSmith v. Jacksqr84 F.3d 1213, 121{th Cir. 1996).

Legal conclusions couched as factual gdlgons are not give a presumption of

truthfulness, and “conclusorgllegations of law and unwanted inferences are not

sufficient.” Pareto v. F.D.l.C. 139 F.3d 696, 699 (9th Cir. 1998). Dismissal
appropriate where the complaint lacks a cegble legal theory, lacks sufficient fact
alleged under a cognizable legal theory, amtains allegations disclosing some absoll
defense or bar to recoverySee Balistreri v. Pacifica Police Dep@01 F.2d 696, 699
(9th Cir. 1988)Weisbuch v. County of L,AL19 F.3d 778, 783, n.1 (9th Cir. 1997).
I. Plaintiff's AmendedComplaint.

Plaintiff's amended complaint allegesvitirights violations and due proces
violations, including police misconduct, falsarrest, conversion of personal propert

collusion, and conspiracy. Doc. 7 at 1-2aiftiff alleges that t& “property and vehicle
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were illegally confiscated” and that his c@as being driven by “aagent of defendant,
Salt River Police Department, illegally,” atigat his “civil and due process rights wel
violated.” Id. at 3 The complaint alleges thmto “Maricopa Sheriff's Deputies were
arrested and indicted for illegally confiscagipersonal property drvehicles and selling
them on the black market,” which Plaintédlleges is “exactly what has happened
plaintiff.” Id. The complaint theproceeds to explain thatdntiff was arrested at Salt
River Casino because a security guareltsd marijuana odor outside his cad. at 5.

The complaint will be dismsed for the following reasons.

First, the amended complaint sets forth faots related to this case regardir
improper conduct by the Marico@ounty Sherriff's Office. Plaintiff has failed to state
claim against that Defendant.

Second, the amended complaint does niotosth the basis foliability against the
Salt River Casino, nor does it assert that @ssino is a jural entitysubject to suit.
Plaintiff has failed to state@daim against that Defendant.

Third, the amended complaisets forth no basis fdrability of the Bureau of
Indian Affairs. Plaintiff alleges that hedarght his grievance to itsttention, and that
nothing was done in respondmyt he does not explain howighgives rise to liability.
Plaintiff has failed to state a claim against the Bureau.

Fourth, read liberally, the amendedngaaint does appear to suggest th
Plaintiff's car and unspecified propertyere confiscated by the Salt River Polig

Department and never returned. But his complalso refers to aivil action, brought

by “the Salt River D.A.,” appardly for forfeiture of his property. Doc. 7 at 5. Plaintiff

does not explain this civil action or whethas property was forfeited by court action.

Given the lack of factual clarity in Plaintiffsomplaint, the Court cannot conclude th
he has set forth a plausible claim for refigainst the Salt River Police Department.
[ll.  Leave to Amend and Plaintiff's Obligations.

As noted in the Court’s prior order of dimsal, “[a] pro se litigant must be givel

leave to amend his or her complaint unless @hsolutely clear thahe deficiencies of
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the complaint could not beured by amendment.Karim-Panahi v. L.A. Police Dep't
839 F.2d 621, 623 (9th Cir. 1988). Tkaourt will dismiss the complaint without
prejudice and allow Plaintiff tile an amended complaint that properly states a claim
relief. Plaintiff shall have untiMay 16, 2014 to file a second amended complaint. If
second amended complaint is not filed by thae déhe Clerk is directed to terminate th
action without further order.

Plaintiff is advised that this the final opportunity th€ourt will afford for him to
amend his complaint. Plaifftwill have had three opportuniseto state his claims. |f
Plaintiff fails to do so, the Court witlismiss this case with prejudice.

Plaintiff is advised that he must bece familiar with, andollow, the Federal
Rules of Civil Procedure anddiRules of the United StatesdDict Court for the District
of Arizona (“Local Rules”), which may be olmtad in the Clerk of Court’s office. Foi

purposes of the amended complaint, Plaintitfirected to Rule 8 of the Federal Rules

Civil Procedure. Rule 8(a) provides tlsatomplaint “must contain (1) a short and plajn

statement of the grounds foretleourt’s jurisdiction . . . (2) a short and plain statement
the claim showing that the pleader is entitte relief, and (3) a demand for the relig

sought.” Fed. R. Civ. P. 8aThese pleading requiremesstzall be set forth in separat
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and discrete paragraphs. Rule 8(d) provithes each such paragraph “must be simple,

concise, and direct.” [EeR. Civ. P. 8(d)(1).

The “short and plain statement of the glairequired by Rule 8(a)(2) must nog
only designate a cause of action, but malsb include enough factual allegations
render the claim plausible. If Plaintiff chees to file an amendecomplaint asserting
constitutional violations by federal or sabfficials, his pleading should include
statement of the constitutional rights Pldintielieves to have beeviolated, how each
right was violated, how each defendant contedub the violation, and what injury wa

caused by each alleged constidnal violation. Such factliallegations must provide

enough information to “allow|] the court to draw theeasonable inference that the

defendant[s are] liable fahe misconduct alleged.lgbal, 556 U.S. at 678.
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If Plaintiff fails to prosecute this action ¢t comply with tle rules or any Court
order, the Court may dismiss thetion with prejudice pursuatt Federal Rule of Civil
Procedure 41(b). See Ferdik v. Bonzelef63 F.2d 1258, 1260-61 (9th Cir. 1992
(holding that the district court did nabuse its discretion in dismissing a pro
plaintiff's complaint for failingto comply witha court order).

IT IS ORDERED:

1. Plaintiff's request folFP status (Doc. 8) islenied without prejudice.

Plaintiff may refile his request for IFP status if he files an amen
complaint.

2. Plaintiff's amended complaint (Doc. 7)dsmissed without prejudice

3. Plaintiff shall have untiiMay 16, 2014 to file a second amende(
complaint.

4. The Clerk shalterminate this action without furtheorder of the Court if

Plaintiff fails to file a secondamended complaint on or befor
May 16, 2014
Dated this 15th day of April, 2014.

Nalb Conttt

David G. Campbell
United States District Judge
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